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‘thmg for the younger members of a.fa,mlly to deposﬂ: money

belonging to them with the older members.: That, I thitk, was
really what took place in the present case. The money remmnedj
with the defendant as a deposit, and no part of it has since been
withdrawn from him. On all these grounds, I am of opinion that
we should hold this money to be a ‘deposit.’ If the circum-
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word as used in the leltatlon Act, it is difficult to understand
what a deposit can be.

Attorneys for the appellant ——\Iessrs. Bwknell Meréiinji a,nd
Motzlal o ' i

'INSOLVENT JURISDICTION.

Befarc Mr. Justice Parsons and Mr. Justice Sta'rlmg

IN THE MATTER OF HORMARJI ARDDSHIR HOB.MARJ I AN
INSOLVENT.

. Insolvency —Indian Insolvent Act (Stat. 11 and 12 Vie., C. 21), Sec. Sﬁ;Entqribzg‘uﬁ )

. Judgment against insolvent—Final dwckarge—chretwn.

In August 11892, the insolvent was found guilty of various offences under see-

“tions 50 and 51 of the Indian Insolvent. Act (11 and 12 Vie,, c. 21) and"was’sen-
- tenced to imprisonment for three months, his discharge beuig also postponed for a .

further period of twelve months, In December, 1894, on his apphcatwn for final
discharge under section 60 of the Act, the Official Assignee applied that before the'b
order of d1scha.rge was made, judgment should be entered up against him’ underf
sectlon 86 for the amount of his debts, The Comm1ssmner of the Insolvent Courf in:

“the exercise of the discretion given to him by the Act ordered ]udgment to be entered

up accordingly. . On appeal by the msolvent

-~ H eld ‘reversing the order, that under the circumstances of the case ‘the d1scret10n;
'of the Commissioner had been improperly ' exercised, ‘and that the’ order tor enter up’

E Judgmeut a,gamst the msolvent should ‘be d1scha,rged

APPEAL Erom an order made by Farran, J' ®:

A-....

nug 1 ‘I'a .LOUé, a.u DD.B ﬂﬁdl’lﬂg OI I}.IS &PPJ.ICdaIJi
I se

ection 47 of the Insolvent Act (Stat. 11'and ._;12 V1c., c. 21)1
) See ,s,upm, p. 297. .
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.?'ne was feund guilty . of reckless speculatlon and- other offences 1885,

and was sentenced to a term of imprisonment - under sections 50 - Istag .-
.and 51 of the Act. - The caseis reported at I. 1. R., 17 Bom., 313." Yonsemrr
e ialide ettt ¢/ OORMARJE
ARDESHIR

" In December, 1894, the insolvent applied for his discharge un-  Homwanss, -
der section 60 of the Indian Insolvent Act (Stat. 11 and 12 Vie; |
«. 21).- On' that occasion the Official Assignee intervened, and
applied under section 86 of the Act to entér up judgment against *
the insolvent for the amount of his debts, which were over 30 -
lakhs. . The Court made the order, and directed that Judgment
should be sustamed up. From that order the insolvent now ap-
pealed, on the ground that the discretion given to the Court by :
section 86 had not been properly exercised, and that the ins olvent
had been already sufficiently punished by imprisonmeuti.

The debts and liabilities proved against the insolvent amount-
ed to Rs. 46,66,205, and his total assets 1eahsed Rs, 11,92,666,
-out of which dividends amounting te 23 per “cent. had been
declared

Scott for the appellant

Macpherson (Actuw Advocate General) and I?wei a,rzty for the
| Tespondents. ,

‘ The followmw authorities were cited :—In re Clagett’s estate®;
Re Goud®; Re Llo yd® ; Re Jones®.; RHé Shackleton® ; In re-
Manuel Grant Costello® ; In ve Efnglz'slﬂ) In ve Rwhards<8) In '

e Bullen@” Ex parte Salaman(l") Stat. 46 and 47 Vie., c. 52
o sec. ‘)R qn'h qpr-, 6 qu 7 Gpn TV c. ’n qpn, 57,

TR we Ly WU it 205

STARLI\TG J.:=~The appellant in this case havmg applied . for
_Ih1s personal dlscharge was opposed by the respondents,.and the
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 tthat he had concealed a sum of Rs. 17,000 and also had been O'ullty
- of reckless trading. ~ For the first offence,: the Commissioner sen-
-tenced the appellant to three months’ imprisonment on the erim-
: mal ﬂde of the jail, and for the second, ordered- that he should

1(1) .20 (.rh D, 6 75 atp.. 650, - ® 8 Beng. L, Rep., APPX-: 57,
: (3) 63 IJ. T N S 292 Calo ‘(7) 703‘1. L. B.;378. L

(3) 62 T, T, N. s, 366 a.t p 367 ®)'9 L. T, N. 8., 398,
@), 62T, T.N. 8,370, ‘ "9 5Morr; B, C., 243,

® 6LL.T.(N.5), 68, a» 14Q, B. D., 936.
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not get his personal dlscharo'e until he had been in jdil on. the
civil side for the term of six months at the suit of each. o,f:, the
two-opposing creditors. . The appellant served his period of three
months, and was in jail for eight months at the suit of his  ere-
ditors, when he was released on medical certificate.

On the 6th December, 1833, he obtained a rule nisi for ‘his:
discharge in the nature of a certificate which was returnable in:
twelve months. That role came on for hearing on the 5th Decem-
ber, 1894, when Mr. Macpherson on behalf of the opposing credit-
ors argued that the proper notices to creditors in England had not:

“been given, but the Commissioner overruled that contention and

the appellant obtained his discharge in the nature of a certificate.
At the same time, on the motién of Mr. Macpherson, the Court
made an order’ that _]udgment should be entered up against the
insolvent under section 86 of the Tnsolvent . Act, for:the full.
amount of the schedule debts due

The pomt a,rO'ued in appeal was whether the Commlssmner
hdd properly-exercised his discretion in passmg the “bove orde1

The Acting Advocate General contended that _]udgment ouo'ht tof

be entered up almost as a matter of course, and relied upon the‘

conrse n-@ hr-rmn:]nrr_\ 11nr1nv- tha nld T'nonlrrn*n+ Acts 17\ an‘]qhﬂ
x-’ A Viiv VUiALL b;wuu

Under Stat. 7 Geo. IV, c. 57, a person must have been mpuson

“in execution of some process for the payment of money. He could‘

then 'petltlon the Court for the Relief of Insolvents executmcr at

the same time an assignment to the prowswnal asmgnee of a,il the‘

property. he was then possessed of. , Then came the hea.rmg,
after which the petitioner had to execute a Warrant ot' attomeyr

,authonzmg judgment to be entered up aoamst hlm, and on that
‘he :could be adjudicated an msolvent and be released from _]aﬂ __
freed from all liability.in his person for his. debts but his’ pro!

perty was never dlscharcred from lmblhty v It is true that sec-'

'''''

in England whﬂe a trader could 0'91' ﬁnal dlseharoe fr
debts a non-trader, who. had become mvolved in debt could never
get one, and the Indlan Insolvent Act pr owdes that both traders;

and non-traders may get a discharge in the nature of a cermﬁcate.
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}We are of opinion, thelefore that the provisions of, and the

practice under, the English Insolvency Act which only culminated

in a dlscharge from prlson, are no certain guide to the Court -in
"Eﬂls manper .I.D. h.l.lt? I‘Jllgllbll .DanKrupwy .B.LDS BIlBl'e‘ was ‘HO PLU"
vision for entering up judgment until that of 1883 was  passed,
in which it appeared as section 28, sub-section 6.

" In making the order in the present case, the learned Commis-
sioner did so on the ground that the insolvency was brought about
bv reckless trading. That question had been gone into on the pf‘e’—
vious hearing, and the insolvent’s personal discharge had been
deferred for t_welwe months on account of it. On his application

for his final discharge the opposing creditors could have again
‘opposed him on the same ground,.and the Court could have sus-
pended his getting the advantage of a further indulgence if it had
~thought that he was not entitled to get a full discharge at once.

5Entermg up Judoment is, however, quite a different matter. Its
«effect is to send a man into the world with a certificate that he is
-entirely free from all the liabilities he. had incurred up to the date
of the petition, whether actually included in.the schedule or not,

| provxded they could have been proved, but at the same time
there is a judgment entered up against him which is p1obab]y
unknown to the world, by which all that be makes from time
to time over and above what is necessary for the maintenance
of himself and famﬂy and the carrying on of his business is
lla.ble to be swept away, possibly to his utter ruin. Suppose a

'man Who, ai:ter starting afresh, has been very ‘successful; ‘and hias
put by some 20,000 rupees. The- Court possibly might order
that to be ha.nded over to the Official Assignee on his application

oanitdla -~ Arcennnd aluas vy anfawad A xraaw awr Fwn

.IOI' exebuumu Uf th Juu.Uuu:uu anu.t;a;u‘y clivorou uP L3 yCal Or VWO
afterwards bad times come, prices go dotwn, and the man is in
'strmts If ‘he had the Rs. 20,000 by him he might Weather the
storm, but not havmrr it, he has o succumb. -

'I‘he questlon as to the cn'cumstances under which _]uddment
'should be entered up a(ramst a bankrupt or insolvent have been

~d1scussecl in England under the Act of 1888, and a general rule

of practlce ha.s been estabhshed there which' should, we think,
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be followed by the Court here. In -the case of Re Bullen®.
Llndley L. J., at p. 247 says: © There is 1o evidence it all that.

the man will ever have" any a{’tpr-nonmrpd -nrnnprfv nm] 11nr]mv

those circumstances I think primd fame one" ought ‘not "to’ tle
" up a man by such adjustment as that under section 28, sub-‘

section 6. It would give rise to great difficulties and possibly

litigation. ” This case was cited to the Court.in-Re Skackleton®
~and Cave, J., in delivering judgment, said: “ Unless: it finds a

man in possession of income, derived by his earnings or otherwise,.

‘which is more than sufficient to keep his family in the enJoyment ‘..

of -the ordinary necessaries of life according to: their statlon, or
unless he is likely to succeed to considerable property, it is not:
a wise thing to grant the order subject to conditions as to
after-acquired property The Court must see that they donot by
prescnbmg conditions of that kmd do away with a great motive
in ‘men to exert themselves in thelr business. - If - -you impose ‘a
‘burden that prevents a man from looking forward to ‘better his.
position, he will not make an effort to do s0.” .= Again in ReGoud®;
Cave, J., says after referring to the case of Re Bullen': Now-
1 have in cases ‘before ‘'me acted , upon . that prmclple and I
expressed in a recent case of Re Jomes ® which went up to the
Court of Appeal and was there affirmed, and I think ‘we mustv
sitting here take it as now being established that, * primd facie”

\ you ought not to make an order of this kind upon a debtor unless

you. show that he has got some expectation of coming’ 1nto_

px npcmi'v 1n H\n future \v]nn}\ but for an order of this kind: he

133y

“would be able to enjoy WJthout paying his debt.”

In the present case there was no suggestion that the appellant
‘was likely to come into any property in the future.” On ‘the ¢ con-
trary the- Official *Assignee in 'his affidavit of the 18th December,
1883, sard that there is no probability of anythmo' more bemg
realised, and the whole argument in ‘the*Insolvent ' Court
proceeded -upon - his infraction ' of 1nsolvency law: beiore e’ had
filed his petition : consequently we are of opinion that the ‘order

) Morrell’s B, C., 243,° ® 63 L, T N8
® 61 L, T, N. 8., 648, ® 62 L, T.



“VOL. XIX] ' BOMBAY SERIES.

‘to ente; up Judrrment oucrht not to ha,ve been made, and must
~mow be_ discharged except as to. costs, ‘but as the case was

| 1hn Tranlvand ,11:.“...1.;'
i L
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it has -been ,;hejre,»each arty will bear their own costs

Order dzscharged

Attorneys forthe appellant :—Messrs, Ohalk, Walker and Smétham:

* Attorneys for therespondents :—Messrs. Craigic, Lynch and Owen.

ORIGINAT, CIVIL.
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' .Natwc C’kmstmn——Koh caste of ﬂskermen—&)merts to Chmstmmty ﬁ oM Hzndmsm
~~Succession Act (X of 1865), Secs. 2 and 331~Inhemtance— Cmtom——Evm'ence oj
. ‘eustom of inheritance——Practice—Koli caste,’ . -

- The Indian Succession Act (X of 1863) and the rules of inheritance prescnbed by'
Axt -apply to Hindus who have become Christians ; and evidence to show that they
.and the commumty to wluch they belong have retained the Hindu eustom of
jnhentauce, 1s ma.dmlssxble. -

APPEAL from Parran J

~The Dlamtlﬁ' (respondent) was. the husband of:one Dumu, who
died  in ;October, 189] leaving him' by her will all her moveable
-and immoveable property. He,allegedtha,t she was entitled to
a House -which -she inherited .from her -maternal grandfather
(Dhurma) and to two-thirds of a house and certain moveable pro~
perty left by her father (Dima Budia), who died in December,
1890

The defendant Daaree was the mdow of Dama Blldl& and the
step—mobher of Dumu. . She had takeu possession of all the pro-'
4perty in questlon, and clalmed by the custom of the commu—
('mty, to. have a hfe-mterest in 1t

. The- plamtn’f contended that the -property had : devolved upon
]us .wife . Dumu_under the rules of - inheritance ldid down m.the_
Indian Succession Act (X of 1865), by which the community was.
governed, and he, therefore; brought this snit to recover it.

' # Suit No. 268 of 1892,
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