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As to gosts the decree W111 be vamed ‘The. execttors’ costs .;lSéo;
taxed as between attorney and client to be paid out of estate as Broman .
Well as the cos'bs of defendants Nos. 4 to 12 Plaintiffs and A]f,m -
defendant No. 3 to bear their own costs respectlvely Plaintiffs gmlr,: o
to be at liberty to, add their. costs to their mortgage security. In )
other respeets’ the decree of the lower Court is affirmed with
. costs other than the costs of defendants Nos. 4- to 12, Whose costs

may be added to their costs in the Court below.

: _ CoL | Appewl dzsmzssed
Pla,mmﬁ's Attorneys ——Messrs Little and Co.. '

" Defendants’ Attorneys --—-Messrs Bzcknell Mea wma omd Motz-»
M,l and Mr. M. H Kham. R

ORIGINAL GIVIL

E quore tﬁe .Hono’urable lVIr Farran, C’]wqf Justice, and My. Justice B Tyabji.

MUNCHERJI BOMANJIPANTHAKTI (0RIGINAL DEFE\DAW), APPELLA AN, " 1s
K DORA'BJ IJEHA'NGIR RANDIVA (oRIGINAL PLAINTIFF), RESPONDENT.*  August 16

Lzmztatson—-Lzmztatwn Adet (XV of IS; Ty Scha 1L, Art BO—Deposu‘——Loan.

'~ The plamtﬂ claimed to recover from the defenda.nt -who was his grandfather,
/the sum of Rs, 4,917, which was the amount standing  to his credit in 4n account
in the defendant’s books. In- November, 1869, the plaintiff being then one year
old, his. mother .(the dcfendant.’s dauvhter) ‘paid over to the defendant the sum of
- Bs, 650, and at her request the money was credited in the books of the defendant’
firm in the naine of her'son the plaintiff, A further sum was s1m11arly pa:d over
by her in December, 1871, and at her request was credited to ‘the same account,’
" The plaintiff alleged, and the - Court found, that these 'sums were presents which
" had been made to lum on. his bxrthday and other auspxcmus oecasmns. i, The said-
SUmS were camed over from year to year in the ! m’s books, the mterest bemg N
:added each year, but no _payment had ever" been made to -the- p}amtlff or on his
behalf, out of -the sum so standmg to his- cred.lt Compound ‘interest had béen v
allowed in the account, and. on: the 9th. November, 1893, ‘the amount standmg to
*the credit of the, plaintiff was Rs. 4 917. S

The pla,mtxﬁ contended that the’ money had: been. paid to, and accepted’ by, the
«defendant as a deposxt to be held in-trust for him, The defendant alleged:that -
 the money in questlon ha.d 'been lent o hlm by the plamtx&’s mothey, and contended
‘that the plamtlﬁ’s claim was barred by hm1ta.t1on. o

U el that tha dafandant had hald 4-111:1 ‘maney nni— ne n Y

T Caadiy VART val GQOICHRKANY aal 204 waf MmNy 0L as & i6an bl-lll ilﬁ a uepusm.

~ that article 60 of the Schedule II of the Lxmltatwn Act (XV 0£ 1877) applied, and that -
~ the plaintif’s claim was niot barred, : \

« Smt No. 368 of 1894.
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APPEAL from Candy7 J. ™.

. The plaintiff was the grandson of the defendant. He alléged
that at his birth, and subsequently on ceremonial occasions, pre-
sents of money had been made to him which were recovered by
his mother Virb4iji (the defendant’s daughter) and were deposited

- by her on his behalf with the defendant as a deposit and in trust

for the plaintiff, opening an account in the plaintiff’s name in ‘the’
books of his firm. The said moneys were credited to the sait
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forward. The plaintiff now sued to recover the amount stand-

| ing to the credit of thlc_; account.

) m]‘\ﬂ f]nrn“ & ‘n“ AA +1 4’1’, .h n“‘nﬁ*’ Y TITAIW,
4ig¢ de Lcuua.uu contendea that the uxucho in {uese

“given to him by the plaintiff's mother Virb4iji as a loan ai;d not

as a deposit, and he pleaded limitation.
"The other facts of the case. will be found stated supra, p. 302
Candy, J., held that the moneys received by the defendant
were received and held by him as a deposit; that article 60 of
Schedule IT of the Limitation Act (XV of 1877) applied ; and that

the suit was not barred as tlme ran only from the date of “de-
mand. :
He accordmcrlv msqed a decree for the plaintiff.

- The defendant appealed.

,' M acpherson (Actmo' Advoca,te General) and Lownde.é for tl
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Im erarity and Scott, for the respondent were not called on

FARRA’\T C.d. ——Thls case raises the question as to the dletmc- :
tlon between a loan and a deposit which has frequently come before
thls Court, and which is generally difficult to decide. - Ordmanly

money paxd into a banking account is regarded as a loan upon

rthe authorlty of Foley v. Hill®. . That is a well-known rule But

thereare clrcamstances here whlch distinguish the payments whxch
were. made to the- defendant from: payments made of money i into o

‘bank. Tt is pretty clear that the. sum of Rs. 650, which was’ the

foundation of the aceount “between the: defendant and Vlrbm_]x
was réally pmd to h1m by her as belonwmor to her son. “The ehild’

1) See supra p. 352 (2) 2 H L. Ca. , ‘28,
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“was only a year old, and it is dxfﬁcult to believe that the defend-
'-jant'dld not know that this money paid over to him in the child’s
name was . the chlld s property and paid over to lum (the defend-

ant) as a depos1t VVhen a mother pays her son’s money info his
'n'randfather s ﬁrm, as Wa.S done in this case, the intention must be
that it is to be kepﬁ as a dep051t f01 her son and to be ultlmately .
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it, has a.lx ready been apphed in some Wa.y or other for lns use and -
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carried forward in the firm’s books from year to year with com-.
pound interest. That I-think is also a significant fact. = The son
“when he attained full age made no demand for payment, nor did
-'ilns grandfather offer to repay it, but the account still continued
" to run, and the interest was added from year to year. No state-
‘ment of account was rendered either to Virbaiji or to her son.
CAD these czrcumstances, I think, show that this money was not
_treated as a loan by Virbdiji to the defendant, but as a deposit for
“and on account of her son. Both the sums of meney stand in the
~ gsame ‘position, and- the same rule applies to both. = We must hold
* that both were deposits made with the defendant ; and that the
"'v','ca,Se.cdhseqﬁently.éomes"Within article 60 of the Limitation Act.”
The appeal must be dismissed.
~TYABIL, J. .—Tam of the same oplmon There are several cir-
- cumstances which show that this was not the case of an ordmary
i '.loa.n, bun was a 'DI'H.DSELCUIOD. of a naucxary cna.racver

The first point is that the money belonﬂ'ed to the son and was
'Pald to. the defendant by Vlrbéljl in the son’s name. ’.[‘hat shows

I l‘;llan it was for his benefit. If iv Was 1uwuuud as a wxmu, bus
.'Would have paid it to the defendant in her own name, -

N exb it i is'significant that the interest runs at five per cent and
not at nine per cent. which is the usual’ mercantile rate. - The
probablhty is “that; if ‘this transaction- was 1ntended as a loan,

ig

"the usual rate Would have been charged RLPET LI R

Then, lastly, we have the tact that the deiendant was’ not a’
‘banker at all. - He was a shopkeeper ‘and was not in' the habit of
borrowmg It is well known .that in this country it i is a common

B 1202-., :
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‘thmg for the younger members of a.fa,mlly to deposﬂ: money

belonging to them with the older members.: That, I thitk, was
really what took place in the present case. The money remmnedj
with the defendant as a deposit, and no part of it has since been
withdrawn from him. On all these grounds, I am of opinion that
we should hold this money to be a ‘deposit.’ If the circum-
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word as used in the leltatlon Act, it is difficult to understand
what a deposit can be.

Attorneys for the appellant ——\Iessrs. Bwknell Meréiinji a,nd
Motzlal o ' i

'INSOLVENT JURISDICTION.

Befarc Mr. Justice Parsons and Mr. Justice Sta'rlmg

IN THE MATTER OF HORMARJI ARDDSHIR HOB.MARJ I AN
INSOLVENT.

. Insolvency —Indian Insolvent Act (Stat. 11 and 12 Vie., C. 21), Sec. Sﬁ;Entqribzg‘uﬁ )

. Judgment against insolvent—Final dwckarge—chretwn.

In August 11892, the insolvent was found guilty of various offences under see-

“tions 50 and 51 of the Indian Insolvent. Act (11 and 12 Vie,, c. 21) and"was’sen-
- tenced to imprisonment for three months, his discharge beuig also postponed for a .

further period of twelve months, In December, 1894, on his apphcatwn for final
discharge under section 60 of the Act, the Official Assignee applied that before the'b
order of d1scha.rge was made, judgment should be entered up against him’ underf
sectlon 86 for the amount of his debts, The Comm1ssmner of the Insolvent Courf in:

“the exercise of the discretion given to him by the Act ordered ]udgment to be entered

up accordingly. . On appeal by the msolvent

-~ H eld ‘reversing the order, that under the circumstances of the case ‘the d1scret10n;
'of the Commissioner had been improperly ' exercised, ‘and that the’ order tor enter up’

E Judgmeut a,gamst the msolvent should ‘be d1scha,rged

APPEAL Erom an order made by Farran, J' ®:

A-....

nug 1 ‘I'a .LOUé, a.u DD.B ﬂﬁdl’lﬂg OI I}.IS &PPJ.ICdaIJi
I se

ection 47 of the Insolvent Act (Stat. 11'and ._;12 V1c., c. 21)1
) See ,s,upm, p. 297. .



