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.__*_1_8?_5“_ difficulty in proving damages with any accuracy in such a: case.
%LLIA'NJI, It is, indeed, almost impossible, and I confess that thisf'fact-;h as.
ST caused me to feel much doubt as to whether an injunction’is

Napar
AVERLV A

. Tmooy, - Tob the proper remedy for the plaintiff, but on the whole think
S that the considerations which I have mentioned 'should prevml
The lower Court, however while holding in its dlscretmn tha,t
pecuniary compensation was the plaintiff’s remedy, has dismissed
his suit with costs. We think it ought either itself to . have
awarded damaﬂes to the plaintiff, or to have ordered an mqmry
‘as to damages. The reason why an injunction was nob given'
was. because the Court considered damages to be the proper -
- remedy. That being so; damages ought to have been awarded'
~ In England, no doubt, a bill in equitj would have been dismissed,
but then the plmntlﬁ would have his suit at law for damages.
Here, however, a new suit would not lie, and eonsequently When’

the plaintiff is held entltled to a remedy, the a.nbronrlate 1emedv
' ‘should be awarded "

’ An 1nqu1ry'a,s to damages would be costly, and in.any casea
decree for damages against the defendant would not be of much
value. - We think a deeree for Rs. 10 as nominal damaﬂ'es Wlll
_be the proper decree in th1s case and Wlthout costs.

As 1'0 fhe COS{_‘A nf fhPA appe:ﬂ_’ We mu ta_,_n_d_ fhpm fn i'he, pla,i, t

'1ﬂ' It is a hard case, but he was no doubt entitled to: appea,l-
_* and he has obtained a decree. :
Order accm dmgl .

Attorneys for appellant —Messrs Bhazsha,nl.,ar and Kcmga.
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.Anne u";'"':-a ' Bocarro, a Portagaese J.ﬁhauwﬁ'ﬁu of uomue,,',

: Jeaving three sons, Michael, ﬂveu'o and J oa.quxm (defendant No., : _)fa d: twq danghtels,
Rose and Caroline, ‘By her wﬂl she dlrected that her daughter, Rose should enJo.)

* Suit No. 57 of 1894,
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i- the rents and profits of certain immoveable’ property for her life, and that after her

- death tRe said property should be sold, and the - sale procceds (after payment of two

- legacies thereout) be divided equally between her. two sons Silveiro and Joaquim
K (defenda.nt No, 3). The seventh clause of the will was as follows :~—

7. “I further direct that the amount whkich may £all to the share of my son.
J oaquim Amador Bocarro under (¢) of paracrraph 6 above should be held in trust by
" my executors hereinafter named and converted by them into Govemmenf; securities ;

the interest accruing therefrom should be paid for the maintenance. of my said son-

. Joaquim Amador Bocarro., Should my said son die leaving a-widow or issue, his share
. shall be given to such widow or issue according as he may-devise and bequeath.
Sho_uld my said son Joaquim Amador Bocarro refo_rm himself, and talke off all his evil
tendencies, and Jead a steady, quiet and orderly life, or should -he on account of illness.
or other reasonable cause be in urgent need of pecuuidfy assistahée, I leave it to the

discretion of my executors either to make over to my said son Joaquim Amador -

- Bocarro for his sbsolute use the ivhole of the amount which he may be entitled to
~ under () of pamcraph sixth above, or such part or parts thereof as to my executors
- may appear proper

o HeZd on appeal, confirming the decre’ebf the lower Coﬁrt, that under the above

'v'clause of the will there was a clear gift to the wife or issue of Joaquim, but that -

_ Joaqmm was to have the power of desw-nzxtmtr how they were to»take. To that
- extent the ‘absolute gift to Joaguim was quahﬁed Lhould the gift over fail, the
absolute mft to Joaquim would remain unimpaired. o '

- APPEAL from Candy, J.

One Anna Maria Bocarro, a Portuguese inhabitant of Bombay,

J-]n 10‘-1\ A ‘ 1QQ4 11\ ‘1 m‘-"\'ﬁt o -V\n r“[:ql\p'f;] K:1-v
L DULL \L'lellapl’ WVILYOILV .

- !-.‘ucd o6 tne 1gun APTi, 160 %, 1€aVING Vi 2e s
Joseph,and the third defendant Joaquim) and two daughters Rose
) Marla, a,nd Ca.rohne.

~ Anna Maria bocarro at the time OI her death possessea both:
moveable and immoveable property. - She left a will, dated 12th
- March, 1884 a,nda codicil of the same: date, and the first and the

COYAT 4R w,c,m nn +
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secona ucxcuuauua were the €x “CCL

1mm0vea.ble property belonging to the  testatrix the wﬂl ontained
the followmw directions : —

" “ 4. -If -my dauohter Rose Mana. Bocarro should survive me, I dn‘ect that so long
as_she lives, my large house No. 57 and such of my, smaller buildings Nos, 55, 56 and
71 s may not be sold should be rented and_ the rents which may.be recewed there-
fxom should, after deducting such sums as may be necessary for the payment of alk
kmds ot tax on property - and for whltewashmrr and repairing the said houses, be
apphed for the maintenance of ; my aforesmd daucrhter RO:G Maria Bocamo - ’

(1‘ See. supm p- 221
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© 5, But should my said daughter Ross Marm. Bocarro predecease me, or should she
die after me, then I direct that my executors herein named should sell within a'
reasonable txme, either privately or 'bv public anction, my large house No. 57 and such -
of my smaller houses Nos, 55,56 and 71 which may not be sold, preference being | given -

_to any of my sons and heirs hcrcnfter named who may desire to purchase any or, alt-of

the said houses iad

‘e g After I:Bn honges. ro erred to \n +11a nranadine nawva o
. Ve AILEr The Douses, reierre

e preceding parag
that out of the proceeds of the sa.le (a) a sum of Rs, 500 (five-hundred) should, be made
over by my executors to my daughter-in-law Anna Joaquina Bocarro, wife 6f my

wanh 3 et on]r" 11 'AA‘- ’
Lewpral o7, areg soii iy L Qircle -

eldest .son Michael Bocarro, to be assigned by her in such proportion and in snch

manner as she may deem proper for the benefit of her four  daughters, namely,

Anna L. Bocano, Cecilia Bocarro, Rosaline Bocarro and Catherine Bocarro ;- (b) that .
a sum of Rs, 1,000 (one-thousand) should be given to. my daughter Caroline. . Britto,
wife of Julius Lucas Britto, for her own #nd absolute use ; (¢) and that the remamder :

should be divided among my. two sons, J oaqmm Amador Bocarro ‘and leveu'o J osepb.
Boca,rrn in equal proportions,” ;

%7, - 1 further direct that the amount which may fa.ll to the share of my son J oaqmm :
Amador Bocarro under (¢) of paragraph 6 above, should be held in trust: by my ‘
executors m,remd.ncr named and converted by themi into Government securities ;.
the mterest aceruing therefrom should be paid for the ma.mtena.nce of my said son
Joaquim Amador Bo"a.rro. ‘Should my said son Joa,quxm Amador Bocarro dm leavmv »
a widow or issue, his share shall be given-to such widow or issue a.ccordmg a.s he' mav"
‘devise and bequeath. - Should my said son Joaquim Amador Bocarro reform ‘Thimself, and.
shake off all his evil tendencies, and lead a steady, quiet aud orderly life, or should he on;
account of 111nes=. or other reasonable cause be in urgent need of pecuniary assustance, I
leave 1t to the discretion of my executors either to make over to my said son J oa,qmm.-

T
Aumuux l)Ude.'l'U J.Ul' 1113 (LUSUIU.BG use Eﬂe wnme OI Eue amuuuu lellbu. .LlB may uu:

. entitled to under (c) of pn.mo-mph sixth above, or such part or parts thereof as to myr
_ executorﬂl may appear proper.” 4

~ The furbher facts of tﬁe case are fully stated in the report. of

~'_ the trial in the lower Court (supra p.223). The points: argued;-ln.
u appea.l were as. to the construction of the above will. . Counsel -
~forthe appellants contended that Joaquim was a.bsolutely entitled

+0 a,!mmety of the sa.Ie-proceeds of the houses mentioned .in, the :
Wﬂl':w Counsel for the executors submltted that under the. seventh :
clause of the will, J oaquim’s wife. (if she survived: hlm) and hxs
chlldren (lf any) took an interest in his: share,

o Maopherson (Acting Advocate General) and Ifmcramt Y. for the
appellantg

" They cited section 225 ot tne Succession. Aci;_ ‘{"
Theobald on Wills (3rd Ed, ), p. 353 ; Brook v. Bi

(1). 3'Sm. and G.,. 280.



'VOL XI‘K] o BOMBAY SERIBS.

szcer(‘) Goughv Bu,lt(") Younghmbandv Gisborne® ; Mayerv.
Town‘send“’ ; Whittell v. Dubm“’ Martin v. Martin®® ; Re Boyd®;

Jarman on WlIls, P 829 and p. 443; - Percy v, Pew y®; Byng
V. Lord Straﬁord in appeal Hoare v. Byng®. -

" Kirkpatrick and Lowndes for the executors
.Robertson for ‘defendants Nos, 4 to 12.
| 'Respondents Nos 8 and 13 did not a.ppea1 '

 FagmAY, O.J. :—Themain difficalty which I have felt in dealmg: |
with the will which.we have to construe upon this appeal is to
determine whether the intermediate clanse in parao«raph 7 creates.

" 'a power in Joaqulm to appoint his half share to his widow or
- issue or whether the widow and issue are the direct and inde-

pendent ob]ects of the bounty of the testatrix. There can, I think, -

be no doubt bub that the directions given in the concluding words

of paragraph G to divide the residue of the sale-ploceads of the

‘house between J oaqulm and Silveiro Would amount, to an abso]ute
@ift of the ‘half share of the residue to J¢ Joaquim, unless there is

f-fcontamed in the seventh parwraph a clear gift over, upon hlq death; .
‘of his half share to his widow. or issue.. - The rest of the seventh
,pax agraph which prescubes the mode 1 n wh1ch he is to emoy his -
half share, seems to me to be qmte msufﬁclent to qualify the pre-_

'cedmfr absolutu estate See, as. to restrlctlons on -enjoyment,
Wharton v. Maser man‘“”

The words to Whlch Ihave alluded a.re these.'ﬁ « Should my sald
son' J oaquim Amador Bocarro: die, Iea\ mg a Wldow or Jssue hls
share: sh&ll e glven to such widow or 1ssue a.ccordlncr as he may
devise or bequeath >, The general Tule of : consbtuetlon is that
‘where you find a -gift in clear and express terms, you are not to

v permlt subsequent and- less distinet words' to ‘throw- a doubt
Tupon ‘the former ciear expresswns 7This is the law aslaid down by
- Vicé-Chancellor Wood “in’ Martin v. Martin® and in'the passage
cited from Je arman on: Wﬂls, p- 443 Tha.t rule of construetlon and

w1 ‘Russ and *\r 39,;. ) LT N ¢ 92.

“2) 16 Sim.; , 45, (9) 24 Ch; D.. 616

- (3).1 Colly., 400, . (9.5 Be&v 558, 1 C1 JRgP——
. <4) 3 Beav 4 ,1;; 508 .

'(a) 9 Jac. p.nd W 2¢9. a9 LR (169.)) A. G; 186

‘«» L. R,, 2Eq., 404 +; () Iy Ry, 2 Eq,, 404. ,
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. 1895+~ the ppsition of the clause with which Iam ‘dealing in the middle of}
Broman | the paragraph which is conversant with the mode in which the:
o A]:,H‘{  fund isto be emoved caused me to doubt whether the construc-.

'Eﬁ;g? o tion put upon it by the Advocate General wasnot the correct one. -

Neither of these considerations ought, however, to have weight 1f
“the clause properly construed amounts to a clear .executory gift
over on the death of Joaquim. In that case, the later clause will
control the earlier one. Upon conmderatlon I have come to the -
conclusion that the clause amounts to a clear gift in favour of ;
the wife or issue of Joaquim, but that he is to have the power of
desm'natmg how they are to take. - ’
. Mr. Lewin in his work on Trusts thus states the law: “If g
fund be limited upon trust-for the children of A as B shall
appoint, the construction is that the children of A take a vested
interest by the gift subject to be divested by the exercise of the
power. Therefore, on failure of the power the children who weré
the objects of the power become absolutely entitled just as if the'
“discretion  had. not been annexed.” Most of the cases upon the
subject are referred to in Lambert v. Thwaités®, If amere power,
~ to appoint is conferred, no trust arises—Lewin p. 135 ; Brook v.
Brook®—unless under particular circumstances—2Butler v. Gray®..

Here thefe is an express gift of the share' of Joaquim tohls
widow or issue. It is unnecessary to determine now how they
would take in default of appointment. Probably the gift to the.
issue. would be held substitutionary. I c0n81der therefore, ‘that’
there is,a.'gift over to the widow or issue of Joaquim, and that to°
that extent the absolute gift to Joaquim is qualified. *Should ﬁhé
gift over fail, the absolute gift to J oaquim . would remain un--
1mpa1red—-Success,1on Act (X of 1865), see. 126, -1 have not:
‘referred in my Juddment to the several cases mentioned in the’

_argument, though I have. read them. Their resultis embodied in

that sectlon ThlS Was substantlally the result ab Whlch the_f‘

““““

manmmme] smmeod ta1l

Iore, linam ule d.ppeal musv Uc umd,uuweu.

@ LyR., 2Eq., 151 S (2§«3,1S16£.ahd3(§$;i‘280v.‘
@5 Ch/D.;26,
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As to gosts the decree W111 be vamed ‘The. execttors’ costs .;lSéo;
taxed as between attorney and client to be paid out of estate as Broman .
Well as the cos'bs of defendants Nos. 4 to 12 Plaintiffs and A]f,m -
defendant No. 3 to bear their own costs respectlvely Plaintiffs gmlr,: o
to be at liberty to, add their. costs to their mortgage security. In )
other respeets’ the decree of the lower Court is affirmed with
. costs other than the costs of defendants Nos. 4- to 12, Whose costs

may be added to their costs in the Court below.

: _ CoL | Appewl dzsmzssed
Pla,mmﬁ's Attorneys ——Messrs Little and Co.. '

" Defendants’ Attorneys --—-Messrs Bzcknell Mea wma omd Motz-»
M,l and Mr. M. H Kham. R

ORIGINAL GIVIL

E quore tﬁe .Hono’urable lVIr Farran, C’]wqf Justice, and My. Justice B Tyabji.

MUNCHERJI BOMANJIPANTHAKTI (0RIGINAL DEFE\DAW), APPELLA AN, " 1s
K DORA'BJ IJEHA'NGIR RANDIVA (oRIGINAL PLAINTIFF), RESPONDENT.*  August 16

Lzmztatson—-Lzmztatwn Adet (XV of IS; Ty Scha 1L, Art BO—Deposu‘——Loan.

'~ The plamtﬂ claimed to recover from the defenda.nt -who was his grandfather,
/the sum of Rs, 4,917, which was the amount standing  to his credit in 4n account
in the defendant’s books. In- November, 1869, the plaintiff being then one year
old, his. mother .(the dcfendant.’s dauvhter) ‘paid over to the defendant the sum of
- Bs, 650, and at her request the money was credited in the books of the defendant’
firm in the naine of her'son the plaintiff, A further sum was s1m11arly pa:d over
by her in December, 1871, and at her request was credited to ‘the same account,’
" The plaintiff alleged, and the - Court found, that these 'sums were presents which
" had been made to lum on. his bxrthday and other auspxcmus oecasmns. i, The said-
SUmS were camed over from year to year in the ! m’s books, the mterest bemg N
:added each year, but no _payment had ever" been made to -the- p}amtlff or on his
behalf, out of -the sum so standmg to his- cred.lt Compound ‘interest had béen v
allowed in the account, and. on: the 9th. November, 1893, ‘the amount standmg to
*the credit of the, plaintiff was Rs. 4 917. S

The pla,mtxﬁ contended that the’ money had: been. paid to, and accepted’ by, the
«defendant as a deposxt to be held in-trust for him, The defendant alleged:that -
 the money in questlon ha.d 'been lent o hlm by the plamtx&’s mothey, and contended
‘that the plamtlﬁ’s claim was barred by hm1ta.t1on. o

U el that tha dafandant had hald 4-111:1 ‘maney nni— ne n Y

T Caadiy VART val GQOICHRKANY aal 204 waf MmNy 0L as & i6an bl-lll ilﬁ a uepusm.

~ that article 60 of the Schedule II of the Lxmltatwn Act (XV 0£ 1877) applied, and that -
~ the plaintif’s claim was niot barred, : \

« Smt No. 368 of 1894.



