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' Before the .Honoiiralﬂe fr. Farran, Chief Just'icé; and Mr. 'Justic'e Sidﬂinj?
CALLIA’N JI HARJIVAN (OBIGINAL PLAINTIFF), APPELLANT, ¥. NARSI

! '[‘IIT“TTN‘ fn‘btc*r\ AT, nt.‘t*'n\rnrn'm\ Dhennvpv\m *

g o AVANIL ALY

'Speczﬁc pe1 formanca—l njunction— Negative agreement—Discretion of Con rt-—A y1 e~

. ment,not to work for a rival tradesman—Specific Relief Act (I of 1877), Secs; 22,
56 and 5T—Damages.

The plaintiff was a milliner carrying on business in Bombay, and the defendant was»
in }ns employment up o the year 1890, Inthat year heleft the pla.mtlﬁ’s service amL
the plaintiff alleged that ab the time he left it he was indebted to the plaintiff for
moneys not accounted for and also in respect of lcans made to him. The’ plamtxﬁ
instituted criminal’ proccedm gs in the Police Court against the defendant for cnmmai‘
breach of trust, and pr rocured 4 warrant for his arrest, The defendant surz-endered,
and at the time of the agreement hereafter mentioned, the proceedmos in this matter
were going on.  The defenda.nt was out on bail, and was then in the servxce of a rmxl

" milliner named Bh1m31 Jivan.: On the Ist T I'ebruary 1893, an agreement in wntmrr was

made between the plaintiff - and the defendant whereby .the defendant- agreed as fol—-
Tows :—(1) to- pay the plaintiff Rs. 1,950 in full settlement of ‘the plamtlff’s cla.xm s
(2) to enter the plamtxﬁ’s service as cutter and to serve him for ten )ears from the
date of agreement ; (3) to serve plaintiff honestly ; (4) in case. plaintiff was obhged

~ to dismiss him for some * fault, » then until the e\plmtmn of the, said -period of ten

years the defendant should not carry on the bizsiness - of a cu’ster or ta.xlor, elther
directly or indirectly, on his own account or. as partner or serva.nt of another, and i

case he shon]d do 80, the plamtxﬁ'f should be at liberty to stop hlm

On t'he 15’011 Febmar\ 1893 the charge of cnmmal breach of trust aﬂ'amst the

defenda.nt was dxsmlssed the plaintiff oifermrr no’ evidence in support of it.” The'
’ pxamm:t sunsequenuy called on the defendant to enter his employment in a.ccordance"'
* with the agreement, but the defondant refused, and remained in the service of Blmngx-i

Jivan, The > plaintiff, therefore, filed this suit praymg for an mlunctzon restrammg.

the defendant from carrying on busmess as a cutter or taxlor “for ten years from the
: date of the agreement. The lower Court dlsmxsqed the smt

Hcld on appeal that the lower Court was nvht in refusmg exther to gra,nt spec:ﬁe

performance of the an'reement or an m]unctwn a,o'a,mst the defendfmt but that m as-
T much as it had refused an m;unctxon on t;he wround tha.t pecumary éompensa.tmn Was
B the plamtlﬁ’s proper: remed), it ought not t6 have'dismissed the suit, but Ou"‘flﬁ exther
g 1tse1f o have awarded damages or, bo have ordered. an inquiry-as to damaoes. “The,
plam’mif bemg held to be- entxtled o a: remedy, the applopmate reme&y should be
awarded

“Ther appellate Court accordmoly passed a decrae aomnst the defenda*lt :md awarded.
ﬂle plaintiff Rs. 10 as. (Iamaﬂes, mt.h costs of the 'appeal

i  Appeal’ No. §55.; Suit Noy 537 of 1893,
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Surr for an 1nJunct10n(1)
The plmnmﬁ' carried on business i in Bombay as a milliner un-

'der the name of Callisn Moti & Co. The defendant had been

fdrn&ierly a cutter in the plaintifi’s service, but left the plaintiff's
.employment in 1890. The plaint stated that the defendant was
“then lawely 1ndebted to the plaintiff in respect of moneys not

‘accounted. for, and also in respect of loans made by the plaintiff

‘40 him.-

~ The plaint further stated that after the defendant had left the’

-plaintif’s employment the plalntlff instituted eriminal proceed-
ings against him in the Police Court on a charge of criminal
“breach of trust, and: that in February, 1893, the defendant, who
‘had in the meantime entered the service of one Bhimji Jivan,

“a milliner in’ Bombay, came to the plaintiff and requested him to

_c¢ome to a. sétblement in regard td the claims made against him,

alon hamand dhaddbhia 2] 330 cernee 13 Lalrn L3 aceas
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employment: The plaintiff ultimately ag reed to this, and an agree-
‘ment, dated’ lst Febluary, 1893, was made between them whleh
. Was waduopd fo writing. It onntalned the’ following terms:—

LS 2 UL VY A TRICAL L1 AUIRLEU)

(1) The- defendant was to pay the plamtlff Rs. 1 ,950 within

| elght days in full settlement of all the claims which the plaintiff |

Thad ggmnq{' ]‘Hm

_ (u) The. defenda.nt ‘was to. enter into the pla,mmﬁ"’ serv1ce as a
,cutter and ‘tailor, and to serve as such for ten yesrs from the

.date Q{’ ’rhp qo'rpp'_ment mvmo- Rq ‘%7 per mrmf"n as rpmlmpm,-

/inon

(3) Thc defenda.nﬁ was, to serve the plalntlﬁ honestly and

to be obedient to the plamtlﬂf sorder. -

(4) Except for. some “fault” 'of the defendant the plaintiff
wvas not to dismiss him w1thm the said . period of ten years; and

! F “« hv ren’enn n‘Pa {’qn“' nr 'nnnrnhﬂ"n]npqq Y.the olaintiff should
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;be obh(red to d1srmss the defendant « then untxl the aforesmd
-fixed -period: shall expire, the. defendant is nob to do or. carry. on
-in Bombay the work or “business of a cutter or a tailor or the

\?sewmg bmmes‘s, either dlrectly or- md1rectly, ezther on-his own

“account or as a partner or servant of somebody else, and i In case
(1) See I L Rv, 18 Bomu ‘02.
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~he shall carry on the same, then the party of the. second part
- (s.e. the plaintiff) shall be ab liberty to stop him .’

(5) The dpf‘pnﬂant bound himself to get a similar agreement

executed by his brother, Han Tr1cum, and the plaintiff was t

make a similar agreement and to pay him Rs. 31 per mensem. o

-On the 'Infh February, 1893, the charge of cr minal kr each n{-‘

It ettt e e I T Y o oL

_ trust, which, as stated above, had been b1 ght’ by the plaintiff”
~ against the defendant, was dismissed by the Magistrate, the-

plaintiff offering no evidence in support of it.
The plaint further stated that after the executlon of the above

" agreement .the plaintiff at the defendauts request consented to:
- the latter remaining for a limited time in the service of mam
- Jivan for the convenience of all the parties, but that subsequent]y
- the plaintiff had called -upon the defendant to enter into his.
_employment in .accordance with the. said agreement, but: the:

defendant refused to do so and remained in the service of the
said Bhimji Jivan. The said Bhimji Jivan was a rival: m ‘the:
business of the plalntlff

- The last paragraph of the plaint was as follows i-——

© %@, The plaintiff says that the said agreement comprises a negative agreement. by

-the defendant not to work as a cutter or tailor on his own account or to' serve any
uuutu.. LLU..U.LU.B.L in either of these Ld,pd.(,lubs 3 and the plaluu]I DI'IDgS Ems suw IOI"'
an 1n3unct1on ordering the defendant to perform the said negatwe agreement, the-

plamtle having in no respect failed to perform the said agreement on his part.””

" The plaintiff prayed that the defendant should be. 1estra.1ne&

by injunction from carrying on business as a cutter or taﬂor ofr:
~ his own account, or as a servant or partner of any person. other
than the plaintiff, for a period of ten years from the date. Of the
_above ameement

[n1 h1s wntten statement the defenclant (mter alm) stated that

'he had been obhcred to Iea,ve the pLunt1ff s service in consequence
_of the false proset,utlon Whlch the plaintiff 1nst1tuted agamst him

in order to bring pressure upon him and thus prevent his enter-

”mg 1nto the eerv1ce of a r1val estahhshment and that the plamt-

: R T “1____ -
1u le:VlIlg ISSU.BCI. a- WaI'I'd;llb ag,ambb 111111 LUL[]P wu uu_u l)y uuuut:,-‘

Jnﬂuence ‘to.enter mto the ‘above atrreement He pleaded that

the. acrreement was not therefore, bmdma upon hlm, and that the ;

plaintiff was not entitled to the injunction ’prayed for.
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At the hea,rmcr the followmcr issues were raised :— - 1895,
o 7 Caliiawur
(1) Whether the awreement was to any and What extent md? Hanrtons
(2) Whether the- nL.ntlE was  entitled tv the injunction - . 2.
o SRR NARSI

'prayed for?: o '  “Tricuy,
Candy, J, heldm that the pa,rmes t the a.cvreement were nob

oh’ Pmm] +erm_s and in the exercise n{-' fha dlscretmn mvpn fn

~him by section 22 of the Specific Relief Act (I of 1872) he refused |
“the injunction and dismissed the suit.

- The nlamtlff am)ealed

_ Macphez son (Actlnrr Advocate General) and Inverarity for the
appella.nt _

Macpherson -—-The Court below found the facts in our favour,
_but- did not give us an injunction or even damages.. - There was
_an implied agreement that the defendant should not enter-other

employment. . Hehas joined a rival trader, and that is damaging
to ,ﬁhe plaintiff. Counsel referred to section 57 of the Specific
‘Relief Act (L of 1877) ;- Madras Railway Company v. Thomas
Rust<2‘

FARRAN C. J.:—In this case the plaintiff sued for an m]unc-
tion torestrain the defendant from carrying on the business of
‘a tailor or cutter for the pericd of ten years from the Ist TFebru-
ary, . 1893, on which day an agreement was made between them
‘which the_plaintiffin this suit sought to enforce By that agrees
ment the defendant had contracted to enter into the plaintiff’s

“employment and to serve him for ten years at a remuneration of
‘Rs. 37 per month.

The Judge of the lower Court rightly held that althouwh tha’s
'contra.ct could not be dlrectly enforced against the defendant 50
as to compel him to work for the plaintiff, yet that the Court
had power under section 54 of - the Spemﬁc Relief Act (I of 1877)
,mdxrectly to enforce it, by restra,mmo the defendant from worl;
ilng for any other person than: the ‘plaintiff during the perlo(l

s iyl L o davrantiand TV s bl b s

fuleuuuuuu in uut: dgu:cuwuu .Luhbud.uluu \o) to section dl 168.‘\7(‘.5

110 -doubb as’ ‘to the power of the Courb te do thls TheJudge,

:(1) LL I:.,-.lSV_ Bom.,_YOZ.:._s ® 'I; ‘L. R., 14 Mad., 18.
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. however, in. hlS discretion has decided not to grant this injunc-
.tion, and we have now. to -enquire whether -that discre(tmn was

:properly _exerclsed ,

In considering this question we must keep in mind.that to
grant an injunction in a case like the present amounts in sub-
stance, although not in form, to a decree for specific performance.

It is obvious that to a man in the defendant’s position there

would be no- alternative—in the event of his being prevented
by order of the Court from taking other employment—than to.
enter the plaintiff's service, and to remain in it as long as the
injunction remained in force. It would be pmctlcally 1mpoas1ble
for him now to learn another trade or to find other employment

It is clear, therefore, that the.same considerations which WOlllcl

“prevent us from giving the plaintiff a decree for specific pelform-

ance of the contract ‘ought to prevent us flom granting such an
1nJunctlon ;

The circumstances which we are required. to take into "consi'-'
deration in granting 'specific performance are indicated in. sec-
tion 22 of - the Specific: Relief Act, and it therefore, becomes :ne-
cessary to state the facts of thxs case in order'to see whether
they bring it thhm that section.

ML Jafondant wag fo PR I R SN TR SN & R R |
10e utuc.uuguu was .uuuu.»uy lu LiC lelllblllb SCLYiICT. dLC "LAIddl

left it, and’it was alleged that when he left it the plaintiff had

large claims’against him in respect of moneys for which he:had
not- accounted ‘The plaintiff instituted eriminal proceedings:in

the Police Court against liim, and those proceedlngs were pendmcr

‘in January, 1893. 'The defendant however, was out onbail:and
_had obtained employment in another milliner’s shop in Bombay
garried on by one Bhimji Jivan, in which service he has rema,med
f'jever since.

* This “was' the position of the parties’ when  ‘the- necrotlatlons'

:.between them began in January, 18983, 1t appears that in: the
“course of these negotiations the defendant was told that the Pohce
“Court proceedings arramst him would be abandoned. - Tt s said,
“however, that the abandonment of: these proceedlnfrs ‘was: qulte"
imdependent. of the acrreement with the defendant,’ who indeed

himself says that Mr. Bhiishankar, the plaintiff’s solicitor, told



VOL. XIX.] BOMBAY SERIES.

“him- that in. any case the criminal case was to ‘be withdrawn.

'he cas® was postponed for a fortnight. and ultxmately, viZ, on’

:,;the 15th February 1893 1t was dlsm1ssed

* The: defendant as T have stated was then in the service of
| jBInmJl Jivan... Subsequently the plaintiff called upon him to leave
it and to. entel his: employment, as ‘he had undertaken to do by

the agreement ‘of the 1st Februal_y, 1893 and the. defendant
mrefused

" Now ’wé “think it is 'ininoss;i'b.le’ to believe that in entering'

- :mto this agreement with the pla.mtlﬁ the defendant was not

nmﬂuenced by ‘the Idea, that by d01n0' so he was getting rid

of the criminal charO'e against him. It is surely much more

: hke]y that this was hlS obJect than that he should ha.ve been led
to do so by a desire to re-enter the plamtlff’s service. The case

~ was pendmo' a,O‘a.mst him and might be proceeded with, ‘and it was
- no doubt a matter of great importance to him that it should be
~ withdrawn: - If that was s0,it is clear- that the parties - at the

- time of mang the agreement cannot be said to have béen on .

',' ’equa. terms. The ‘defendant was at a disadvantage. He was to
some’ extenb in the power of the plaintiff; and he was apparently

. without any legal advice. Thus situated,and without taking any

‘. fime {"m' ofmmdprghnh 'hp mgnpﬂ the agreement. . 1€ -we look at
the terms of the agreement we ﬁnd it to be one which we think it
~is unlikely ‘that a man would sign unless‘ under some pressure of
eircu}mstances_, for by it the defendant, bound himself to serve the

plaintiff for a. long period- of time, and during all tha.t time- hlsv

;_lemunemtlon was to remam the same.’

~Having regard to these clrcumsta.nces, ’v&e’think that the parties
to the agreement - of the 1st February were not on equal terms,
and that the Judore of the lower Court was right in refusing

“either to grant spemﬁc performanCe of the: agreement or an' in-

. Junctlon against the’ defendant

“The lower ‘Coturt ‘was also of oplmon that pecumary com-
pensa,tlon was sufficient to satlsf:y the plaintiff’s claim against the

-_defendant Speakmcr for: myself I question whether compen- -
‘sation can’ be"regarded as an” “equivalent for- the ‘defendant’s
.vﬁacrreement to Work for “him “for texn- years® There is always a

¢ .
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.__*_1_8?_5“_ difficulty in proving damages with any accuracy in such a: case.
%LLIA'NJI, It is, indeed, almost impossible, and I confess that thisf'fact-;h as.
ST caused me to feel much doubt as to whether an injunction’is

Napar
AVERLV A

. Tmooy, - Tob the proper remedy for the plaintiff, but on the whole think
S that the considerations which I have mentioned 'should prevml
The lower Court, however while holding in its dlscretmn tha,t
pecuniary compensation was the plaintiff’s remedy, has dismissed
his suit with costs. We think it ought either itself to . have
awarded damaﬂes to the plaintiff, or to have ordered an mqmry
‘as to damages. The reason why an injunction was nob given'
was. because the Court considered damages to be the proper -
- remedy. That being so; damages ought to have been awarded'
~ In England, no doubt, a bill in equitj would have been dismissed,
but then the plmntlﬁ would have his suit at law for damages.
Here, however, a new suit would not lie, and eonsequently When’

the plaintiff is held entltled to a remedy, the a.nbronrlate 1emedv
' ‘should be awarded "

’ An 1nqu1ry'a,s to damages would be costly, and in.any casea
decree for damages against the defendant would not be of much
value. - We think a deeree for Rs. 10 as nominal damaﬂ'es Wlll
_be the proper decree in th1s case and Wlthout costs.

As 1'0 fhe COS{_‘A nf fhPA appe:ﬂ_’ We mu ta_,_n_d_ fhpm fn i'he, pla,i, t

'1ﬂ' It is a hard case, but he was no doubt entitled to: appea,l-
_* and he has obtained a decree. :
Order accm dmgl .

Attorneys for appellant —Messrs Bhazsha,nl.,ar and Kcmga.

;_ QRIGF,I,N.A_L? CIVIL-,

Beforc Mr. Famcm Chwf Jusnce omd Mr Justzce Starlzng

1895, BEGHAR AIxHA AND OTHERS (ORIGINAL PLAINTIFFS) APPELLANTS, 'v P D
August 3, o ~CRUZ AND OTHERS (oRIGINAL DEI‘ENDANTS), RESPO\TDE’\ITS *

','Wzll—()'onst) uctzon—-—Absolute gzﬂ—Gaft over to’ 'mulom m zssue of donee-—-szE-
mterest—Costs. .

et Tl .
B E Tt nnid -E Q 1n
.Anne u";'"':-a ' Bocarro, a Portagaese J.ﬁhauwﬁ'ﬁu of uomue,,',

: Jeaving three sons, Michael, ﬂveu'o and J oa.quxm (defendant No., : _)fa d: twq danghtels,
Rose and Caroline, ‘By her wﬂl she dlrected that her daughter, Rose should enJo.)

* Suit No. 57 of 1894,



