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APPELLATE CRIMINAL

Before Mr. Justwe Jarolme cmd Mr. Justwe Fulton '
QUEEN-EMBRESS . RA’MbHA.N DHA (:U VJ.ND HARSHE * ‘ - 18@5; .
Fraad—-ﬂhswpp? q;matzon—Okwrge oj' misappr oprmtmn (gf spceyfe .s'ums of. money—- _" ) M a’_'”’f' 12.: i
- Bvidence— Evidence of general deficiency— Criminal Praccdm ¢ Code (A P.q of 188 ’), N '
 ~Secs. 503, 507 —Commission—DEvidence taken on . comrmssron, " admissibility - of —
_ ;Ewdence Act (I of . 1872), See, 33—-Rzght and opportunu’y 10+ eross-examine—

_._.Fmdencc improperly admztted—-New mal—E’mdmce Aet (I of 1872), Sec . 167—
_Practzce—Pfocedm'e

. 'T‘he accused was che-rged ‘with abetting the oﬁence of nnmmal breach of trust
committed by- the nézir of the Small Causes Court at Poona The accused was a:,
Lafrkun in the pdzir’s office and it was his - duty. to keep the accounts of- moneys 3

re.cewed in the office from ]udgment-debtors ‘and of moneys pa.1d out to decree:holders.

He was nhm-o-nr'l with nhol’hntr the misavnropriation of erpn unmu viz, Rs. 20 ¢ tha'
——————— r r I’ Ty v e =W Uu UG-

19th November, 1883, Rs 45 on the 23rd November, 1885 and Rs, 10 on the 26th J une, v
1886, As to the first sum, it was aﬂetred that an 1nstalment of Rs. 25due under a
deéree had been paid into the nizir’s office by a judgment- -debtor on ‘the 19th Novem-
ber,: 1885, but the accused had entered -in the office:'day-book - only Rs. 5, thereby
enabling the balance of Rs.-20 to be ‘misappropriated. It appeared, however, that a
~asnm of Rs. 25, bemg the mstalment due to the decree-holder under the above decree, -
had been in due course paid out to him on the 4th December, 1885 As to the second
sum of Rs, 45, it was’ alleged that a sum of Rs, 50 had been pa.ld in, but only Rs. 5
- had been entered by the accuséd, the balance bema mxsappropnated It appeared,
. however, in tlns case also tha.t the full-amount of the msta.lment viz, Rs. 50, had been
- dnly pald Out to the decree-holder a, few days a.fter its recexpt As to the third sum;.

© it Was a.ur:a'ca that the uuua‘x LCUI‘JJPUB vutvl cu Lu uhu ‘I:lUU.IL on the zuuj. ouue, JDOD, vsere

© Rs. 55, but the figure entered as the total'was only Rs, 45 and thah the balance of Rs. 10
had been misappropriated. - The jury found the accused gullty on. all three cha.rges..
On appeal by him it was contended that there was no endence of the misappro-
pmamun of the speuuc suims 'in I'ESPEbb 0]: wulbn ne ‘was’ cna.rgeu. There wa.s
evidence of. a general deficiency, but there was no- ewdence that these specific
sums formed part of that deﬁcxency. On’ the contrary the evidence showed that the
instalments paid into the office had been duly paid -out to the ‘'persons to whom they

were pa.yame -

.Held tha.t the ]ury kaving had the fa.cts brought to their not1ce, their verdxct was
ﬁna.l and the ngh Court Wonld not mterfere with the verdxct

. Deposmons taken on commxssmn in crxmmal cases a.lthouo-h madnnsmble under

~ Chapter 40 of the’ Criminal Procedure’ Code (Act X of 1862y may be admltted under
section 33 of the Evidence Act (I of 1872), if the reqlurements of thie proviso: to
that qectxon have been. cmnphed thh

. The urnrﬂu (3 nnnmvhm\fv +n m_-nqq-pxammn ” 111_ ‘I"hp :m-mnen + cantinm OO 3.
opportunity .eross n the provise to section 53 uu uou

' nnply that the actual presence 'of the cross-examining party or his agent before the
~ tribunal taking the ewdence is: necessa,ry.; 7

=l'Cnmmel Appeal No, 367 o! 1894,
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To make evidence &dm1551ble agamst an accuséd person. under gection 33 of the.
Evidence Act, the fact that he had full opportumty of cross- exa,mma,tmn, 1&110(; ad-‘j.?

~ mitted, must be proved.

Quere—-—-Whether the opportunity to administer cross-mterroga.tones under a com- ;

"'mussmn is an * opportunity to cross-examine * within the meaning of the - proviso to:
- section 33 of the Evidence Act so asto render the evidence taken on mterroaa-,

tories admissible,- . A »

The provisions of scctlon. 167 of the Evidence Act (1 ) apply to crnmnal ;
trials by jury. : :

Held, that when part of the ev1dence, which Has been allowed to go to the jury, lsf
found to be irrelevant and madmlssxble, it is open to the High Court inappeal elther:j-‘
to uphold the verdict upon the remaining evidence on the record ander section 167 7
of the Indian Evidence Act (I of 1872),0r to quash the verdict and order a retrial.”

The law as settled in England by the Qneen v. Qibgon( and as stated by the any,”

" Council in Makin v. Attérncy General of New South Wales ) with reference to the
, "gra,ntmg of new trials where evidence has been improperly admztted does not app]_y:

to India. IVafaclm thin v. Queen-Empress (%) not followed,
ArpEAL from the. conviction and sentence recorded by G. Jacab,

Sessmm Judce at Poona.

. The accused had been employed as a kirkdn from 1872 to 1889

' under the ndzir of the Small Causes Court at Poona. It was. hls;

‘duty (inter alia) to keep the account of moneys received in the,
‘ndzir’s office from judgment-debtors and of moneys paid out tov_f;
decree-holders. In 1890 large defaleations amounting to several

1annvararl 3 +ha ndriv’a annnitmia and ,

QTJDOUSduub Uf .I.U.BUUD w U.I.U uuovuvu&bu. i uu.U nazixrs WULUULLUDy Al

"the nazu' was tried and convicted of crlmma,l breach of trust.

In 1804 the accused was arrested and - tried upon chalrgesj

o him In nn'n'nnn{'In'n W1+11 +tha same dofaleatinne.

.Ira,mcu d uDU .IJJ.-LLI- Li4  WAILINNVRNI AL LA N W uULmUQUL\JuD‘_

The charges were with. respect to ‘three sums. of money a.IleO*ed‘.;
‘$o-have been mlsapproprlated viz.Rs. 20 on the 19th November,
- 1885, Rs.45 on the 23rd November, 1885, and Rs. 10 on the 26th-

._June, 1886, and they were framed under sections 409, 109 and 218
3, of the Indian Penal Code. The accused was convicted by the;

Jury of abettmcr the mlsapproprm.tmn of each of the above sums of
money, and for each offence he was. sentenced to elghteen months
ngorous xmprlsonment

" The ﬁrst set of charges related, as above mentioned, to a sum of "
Rs. 20, as to whmh it was alleged that an mstalment{_}:_f Rs %5

O L, R., 18 Q.B, n., 537, . LR, (1894), A, C., 57 Seé pp. 69- 70,
" ® 3.1 Ry 21 Cale., 955,
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»due under a decree had been paxd 1nto the nazir's office by a
;3udgment debtor on the 19th N ovember, 1885. - But the accused .
‘éntered i the office day-book only Rs. 5, therebv enabling the .

Jalance of Rs. 20 to be misappropriated either by himself or

:;pald out to him on the 4th December, 1885.

* The second set of cha1ges related to a sum of Rs. 45. " On the -
23rd November, 1885, a judgment-debtor under another decree

had paid in ‘an Instalment of Rs. 50, but the entry ‘made by the
. accused was Rs. 5, thereby (it was alleged) enabhno- the balanice of
Rs 45 to be mlsapproprla.ted either by | himself or by the ndzir. It

appedreu, uuweve1 ‘in this case also, -that the full amount of the

instalment, viz. Rs. 50, was duly paid out to the judgment-creditor
on the 27th November, 1885.

. The third set of charges related to a sum of Rs.10. “As to

thls it appeared that the. total receipts entered in. the books for
the 26th June, 1886, amounted to Rs: 55, but the total entered was
only Rs. 45, and it was alleged that the difference, viz. Rs. 10, had

‘been misappropriated, and that the total had been Wroncly en-
‘tered by the accused in order to render m1sa,ppropr1at1on possible.

~ The case for the prosecutlon was that the ‘accused either him-.
self m1sappropr1ated the difference on’ each of these occasions, or
‘aided and abetted the nézir in mlsapproprla.tmg the money by
wilfully making false entrles in the books."

The case for the defence was tha,t the entnes in question were

made through mlstake under pressure of Work and not Wlth any
gmlty knowledge or dishonest mtentmn.

- Durmg the course of the prehmma.ry 1nqu1ry, the commlt-
ting Magmtra,te issued a commission under section 503 of the

‘Criminal Procedure. Code (Act X of 1882) to the Aerent to the

Governor-General at Indore for the examination of Réo Bahidur
K. C. Beddrkar, Divén of Indore, ‘who had been J udge of the
Court’ of Small Causes at Poona ab the time - when “the offences
}’;were aileged to have been commlttea. .lhe ‘Witness - was examin-
“éd by means of mterrogatones and ‘cross-interrogatories, At the
. trial before the Sesszons Oourt the deposntlon of this witness was
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f"-' The Judge has misdirected the jury.- The charge.was made—
quate in not pointing out that there was no ev1dence given
"-that the principal offence had been committed. That' bema 50,
the.charge; -of abetment cannot- be sustained. - Further; the pro
becutlon is bound to:prove the- misappropriation: of the specifie
;;sums Jin respect of . Wh1ch the accused is charged.. Thls is- not.
{\proved nor : is, nhere any evidence of it. There is_ ev1dence ofa
general deﬁcmncy, but no. ev1dence that these sums formed part of
‘that deﬁmency On the contrary the msta.lment of Rs:225, which
s, -the - subject of the filst charge, .and, Whlch wis paxd in by the
, Judgment-debtor on the 19th November, was : pald out- in. full on

THE INDIAN-LAW REPORTS  [VOL; XIX;

‘ tendered in evidence ‘by the prosecution. The- accﬁseds pleadenf
' ob]ected to its admissibility. . -But the Sessions T udge Sver-ruled

the objection, holdmg that the deposition was admissible under-"

“section 83 of the Indian Evidence Act (I. of: 1872), as the ats

tendance of- the witness could not be procured mthout unreas-
onable deley and expense. ‘

The j Jury unanimously acqultted the prisoner of -the prmclpal_
offence of criminal breach of trust under section 409 of the Indian
Penal Code, but by a majority of four to one found him guilty-
of abetment of criminal breach of trust in respect-of each of the-
items under sectmn 109 of the Code. The jury were of opmlon'f
that the moneys had been' mlsappropnated by the ndzir with the

1"'\’\‘1"?{'\ J fen f\‘p 4‘1‘\ nnn!1aar‘ o“r] J‘l\n "l‘.ﬂ nnn,"mbfl Aﬂ]“'\ﬂrﬂ"nl‘r
Knowicage ot i€ affusea, ana that the atlusch qeiiolravt:

..~ <

) m&de the false entmes ‘with the intention of enabhnor the nézir

to mlsapploprmte ‘the moneys

" Thé Sessions Judge, concurrmcr with the verdict of thejury',
conwcted the prisoner under sections 409 and 109 of the Indian

Penal Code (Act XLV of 1860) of abetment. of criminal. breach:
- of trust .and’ sentenced him to eighteen months’ rigorous 1mpr1-3’
: sonment for each of thesaid offences. “He also convicted the. pr1~_
soner under section 218 of the Code, but did not  pass any sepas
: rate sent.ence for the oﬁ'ence charged under that. section.

AO’a.mst this_conviction and sentence the accused. appealed to

the High- Court

- Kirkoatrick (with-N. € .. . ) for ‘the appell nt -
.l..\.t/ II/IJ'.,DUI vliv \‘V.lvll, LY e e UILUd"rU.LbULHI } LUL - bAIG QPLJUJJ v

the 4th December to the judgment-creditor. - So- also, the sum-of
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“Rs. 40. whxch was pa.1d in by the- judgmient-debtor on' the” 23rd

? November tas: pald ot 0" the Judgment-credmor on the 27th-
-‘November-- 'Russell on Cnmes' (5th- Bd; ), Vol 2, pp 377-378 .
' .n:eg v W o&swnmoma @ Ite'v v uﬂwe @ ; Reg V. Moyd Jones ®,

: As to the th:rd charge nothmg i proved except that the- addite

o of the day s feceipfs is ‘wrong, ‘and the total is lesg by Rs.-10°

t'han lt n11rr]1+ tn he’ ’I‘}qmﬁo 15 na ovidanan: bk £ha - .
n ¥ oRU.e L AAIOLT IS RO eviaence uuo uuu uwru la,cu OI

the dlscrepant ﬁgures-—sectmn 34 of ‘the Indlan Ev1dence Adt

(I 0£-1872): There is no evxdence that the Wrong figures are °

fraudulentlv and mtentlonallv entexed

Next we .contend thab the ewdence i;aken oxt comm1ss10n wag
wrongly admitted . by the Sessmns Court The comm1ss1on had

'ﬁnf’ 'hnn'n um'ncu:l Tq'tr. +11n+ r'n-n’n-lv .1“-31 Ty LL
11 1SS By w6 - .Luu.u:; uuuw-—uuem-

E’mpress A Jacob (4) Empress v. Dabee Pershad<5> It was nghtly

held madmls‘suble under the Criminal Procédure Code (Act X of "

1882), secs: 503—507: - 1t bught iot; then,-to- have been admit=

ted under the Evidence Act:  The former-Code gave the- right £ -

‘g cothmission 'and 1aid- down %the limits mtﬂm ‘which -the - right
could be’ exerclsed* Tt was,not mtended tha.t although the terms

‘of the Code Were not comphed ‘with, the emdence could be-admit-

ted under some ot.her Act. - If so, the limitations Taid doyn,_ by.
the-Code would be futﬂe. “But even under section 33 of the Eviz
dence. Act (1 of .tBM) ‘thé -evidence Was no: admlsmble-—-Quee;z-
Empress Y. Burke(‘” Queen-Empress & Jacob“) Bmpress v.-Dabees

Pershad(”

[JABDINE To+—Had’ the accused thié right and opportunity to
ciosdexamine ¢ “See Reg. Vi Day®.]

“No. Mp'r'A m'nqq.inl'n '|’ 19 ceonld not be oross.axamis
vv Vet T EPRIR SR Mo LIURSSVAGIE.

. 4.‘v. aAvVew | VeWSSTisavve

nauon under sectmn 33.

' If the. evxdence taken on'commission’ was: unproperly admitted -
a.nd allowed to go. to tﬁe jury; the verdict is-bad. , 'We. say" there
should be s néw trxal notmthstandmg section 167, of the Evidence-

11 Cox; C, O, 313. ‘(5> I. L. B., 6 Cal,, 532, -

©17C.and P,.635, @ LL.R, b AU, 224,
G180, and F,; 288, O L L, R, 6 AlL, 224

W L T R;, 19 Oal; 113. (,(8) 6 Qox, €, C,, 85,

3 974—4

754

“1805, -
t-.—.—_
QUEexs
Emumss

v .
RAMOHAN’-
mu Govmn
" HARSHE, |



i7§4i_’

1895, -

" QUEEN- .
Exrm:ss
o Vs

RA MCHAN= *
DEA GOVIND.
" HARSHE,

 THE INDIAN LAW REPORTS.-;_' "[VOL: XIX;

Act—Queenv szson(") Makm\f‘Attomey Generql of New Southr
Wales®, This last is a Privy Council case. which this ‘Court.

g bound to follow although it is: contrary to prevmus declsmna".

of thls Court See per Melvill, J,, in Mamunath V. Venkatesh“” g

J ARDINE J. :~We do not thmk it necessary to call on the pro-';,

“secution as to the first pomt “raised in argument for we thmx*
‘ that as to that point the jury were suﬁcrently directed by the
“Séssions Judge, and their decision s final. _The facts were.
'V'brought to their notice, and they appear to have considered them’
. and to. have. given -their verdrct’ accordingly. - We do not thmk;

that we should he Justified in interfering with that verdm’o But_‘

we desire. to hear the pleader for the Crown upon the other. two".
: pomts, viz. (1) was the evidence taken on commission aamxssxme 2
~ (2) If not, 1t that. ev1dence was 1mproperly admitted, what course
. should th1s Court adopt in dealmg with ‘the" cast, having reca,rdf

to the prm,c1ples la1d down in Makm v. Attorney -General - of,'_f
New South Wales @ and..tq-section 167 of the ‘Evidencg]- A:ct;;:

) (I of 1872) and the s'érles of decisions upon this: sectxon?

- Réo Sdheb - Vasudev J: Kwt’bkafl, Government Pleader, for’ thef%
Crown, --'l‘he commission’ to examine Mr, Beddrkar was isstied: ¢

Tby the. commrttmg Magretrate under section 503 ‘of - the Code of

Nulvning 1 Punand ot X AL 1200 Do FRD B . it

- \.uuu.u.uu 4 1ubcuuxc,\n.uu B4 SN 8 -lUUO’ J.w:udl.ug bUQUlUub UVg uuu.
- 507 of the Code together the ewdence takén on commission becomes
_'part of the record of the case. "I adopt ‘the argument of the - Ad-v-

.vocate General ;in Oueen-Emfnrees V. Jacob®, - - A commitment: is’

Rt Lt L e i

_ only a prehmmary stage of the tnal and the trla.l conttinues until: 1te

ends’in a.yerdict. ,The evidende takén® orf commission:is, there-‘_

fore, adm1ss1b1e under section q07 of the Code of Cnmmal Pro-~
cedure

But it is also admlssrble under section 33 _of the Indmn va-?

’dence Acﬁ (I -of - 1872). The ‘accused had the opportumty “of
_cross-exammmg the witness, and he availed hiniself of that oppor-f

tumty by- puttmg cross-mterrogatomes. The cross-m‘terroga.tones;
take the place of cross-exammatmn within the meaning of sechonf
33 of the Ewdence Act The provigions of this" section'are ‘not

) i Q.B D;, 537, , @)1 L.R,, 6 Bom. 5 abipe 57,58,
(2 L, R, (1894) A, O, 57, See. pp.’69 and 70, - 01, L, R,, 19 Cal,, 113, 8t p, 127,
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aﬂected in en'y Way by seehon 507 of the Code of Gnmmal Pro- -

ocedure ‘The deposition of Mr. Bedérka‘r taken on’ eomm1ss1on is,”
therefore, adm1ssuble in evxdence».

Even if it were 1nadm1ss1b1e, the rema.mmg ewdenoe oh the

'récord 18 suﬂielent to. sustam the convmtlon. Section- 167 of the -

Ewdence Act Would then. apply ThlS s’ectronapphes to crmunal
as well as to, civil Courts, - This Court has often held tha.t the

flmprOper adm1ssmn of evldenge would not be'a ground for inter- .

-ference W1th a verdmb if “the ‘remaining evidence on the record
‘be s,uﬂlomnt to Warrant a conv1etlon—.tteg v Anirita @ lmp Ve

Petamber(z’ Imp. v. Pandhamnwth@ Reg. v Futd, Adaqz“’ see
a.lso Queen v Hm.rzbole (5>

" JARDINE, J. :~The przsoner was convicted, on the vel'élicto'l‘i
the jury, on three ‘heads_of charge: relatmg ‘to different sums of
Amoney, of abetment of crlmmel breach of trust under eectxons
109°and 409 of the Indlan ‘Penal Code, and upon this verdict
_sentence,e were passed by the Sessions’d udge “At the same trlal
the Judge after taking the op1mon of the members of ‘the j Jury as.
:assessors conthed the pnsoner on three heads of charge under.
section - 218 of makmg mcorrecb entries of the above three- sums”
“of money, by stating the.sum recenred at edch payment as loss
'_'than it was N 0. sentence was nassed under section 218,

At the heermg of . the: a.ppeal Mr, Klrkpatnck‘argued several
_'tluestlons of la.W:on ‘behalf of -the’ prisoner,” The firt pomb
Vta.ken was mlsdlrectlom‘ He - argued*thet the Judge- ought ‘to”
“have: - directed the: jury:that there Wwas no: evidence -of - the subs
stantwe mlsapproprlatlon, nor of the abetment. .He "cited somme*
of the .cases -in 2 Russell oh .Crinies, Book IV, Chapter 19, secs
“tion 4, such 4y Reg *v. Lloyd Jones® - Reg: v. Wolstenholmem to
'show that’ there musb be nroof to satisfy the jury of recelpt., of the
-partlcular sum and mlsappropnatlon of the same as dlstmgmshed
from evidente. of & general - deficiency., The _cherge delivered;
by the Judge shows sufficiently: that he required the . jury:to.

‘Qﬁnd sepatately as’ to each epec1ﬁc mlsappropnatlon chaiged,

-1, 10 Bom, H; O, Rep,497 )11 Bom;- 1., Rep., 247«
- ® 1. L, R,, 2 Bom,, 61, O L. R., I Cal,s 207..
@1 L, R, 6-Bomi; 34, - ©®38C.&R,28

(7) 11 COX C.C 313-

------
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and the -verdict dehvered is. spec1ﬁc as to each, .Tt WAS, however,;

the jury nght judge, not. merely conjectur: e— Queen-.&mpress Vi

,Vajemm“’ The present is dlstmgmshed from all the, cases cited bx

ev1dencathat the sums in eaeh case accounted for by the wnbtem

%" .
ne crmten Vaco g . Sy b\ P R -n 1_ PSR

_bl.lbll.t:ﬁ WBLU 1355 U.Ll&l-l llllﬁ bum:s .l.eumvcu.,‘ Ay UD LUC LL. IJLIU UU.I.UU
‘transactmns is merely one of non-entry or'general deﬁcxency 'It

was, for the jury s Judges of the fact‘s to forman ‘opinion whethen
fhp mndenop dmr-]mpﬂ fraud or mere npu]wpnep and insgo dmno' tbe

L8 1 o] ST EEWY MARLAVRUNE AR Ve SR S e YT Y bl ot it <}

jury mlght draw such presumpmon aboub facts from the couise
-of business and thc conduct of persans as sectwn 114 of the Indlan
Ev:dence Act e:l]ows a Court‘to do. - Bem,q satisfied” thab thele
Was 1no mlsdnectnon we did not call.on the lea.rned Government
Plea.der to reply on.this pomt

:The second questmn ra1sed by My, Klrkpatnck was ag to the
aﬁm1ss1b111ty as.evidence at the trlal of the - depos:tlon of a th-
ness optained- b;y & commission- issted by | the commlttmg’ﬁagm-
traté and forming part of the record of his inguiry.. * When-teh-
dered for. the Crown, -and ob_lected to for the pnsoner 2the Iea.rned
¥ udge ‘held’ thab sectlon 33 of the Indxan Evidence Act app’hed
to, the deposztlon ; andin the exerclse .of the Judxcml dlscretron
‘lallowed by that ‘section ad.mltted ‘ib‘on the” ground that the.
‘attendance of the wﬂmess who was at Inddre, -in a. Natwe State‘.,
_could not’ be obtained mthout unreasonable edela,y and expense :
ﬁ'has‘ been only faintly- drgued by the Government Pleader
that the’ ‘deposition may be held a.dm1ss1ble‘under Ohapter 4-.0 of,
| the Code of Criminal Procedure (Act, X of 1882) 3 and 3o far we see.

fin- waaqnh-l-n A3 ffor '?vnm Han- nn*nhmrtr viam vrpancad o TWilans T"
11V Lvuuvu b ernt itk 4 vi ‘vvuv&w;‘, VAV VYL UAYLUDQUU !J'y vY. J.I.QUJJ’ g, ’

in. Queen Empgess V. Jacob@),ol' from the reasons givenin thereport
The argument of Mr: Kltkpatnck do,es not contest the exerbise of,
the d1scret10n by the Judgeas wronrg, and, therefore, the partxcula,r;;

,questmn arising on- section. 33 in the last . mentwned case: a,nd;;
r;j.loefore .Oldﬁeld J., in Queen-.l)’mpress v. Burke<3> 1S'n0t before us ?}f
“at least not in the seme Jorm." It does not appear to have ’been;;;'

urged at thetrial that there Was somethmg \rery specla.l m the. case’

@ 1L, R, 1 Bom,, at pe 423. . BTLR, 19 caL,us
.®.1,L. B, 6AlL, 2%
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which rendered pErsonal pfesence necessary-—E‘mpress v. Bal 1895; " "
“Gangad?ar’”' '_We must, therefore, hold, in; the -absence: bf: ob,]ecv - QUEENs-

:tmns, thab ‘the first p&ub of sectlon 83 apphed to the deposutaon. - _.Em;fm

- Ba
So:does ‘the explanemon. - We - mea,n rthat. tnere is rnothing :in’ .;;1;;‘;1;,;,

the ]anguage used ‘showing - that @ deposltlon like“the present HARSHE,;
‘Wis: meant - to' be excluded.No' authomty has been “cited.on.-

L -2 e it wrac dha al*
_the COHS{':I"JQ‘"GH.‘ . ‘A\VII.. Kirkpatuu}; sar gumenu. wab uucw ap. ] Pb'hl.dl.a_

‘provision is ‘made in . Ghepter 40 of the: -Code’ of Criminal Pros,
cedure for eommlsswns in. eriminal cases, “that" chapter must be -
;trea.ted as; exhaustlve. . We. tlink, however, tlrat no suﬁiclenb_;_v
.Yeason cxists for. makm'g that concessmn, 8- Ixmxtmg the force of
n'eneral ;vords in. sectlon '33."_Thisview is nob against.the prmclple -
i_of section 390 of the.Code of Civil’ Procedure (Act, XIV.- of: 1889)..
and the-use made of depositions takep in Zanzibar in E‘mpress v.,
;.Dossajge@) The same judicial dlscretmnused as to deposmons of
t*wtnesses exammed.by the commlttmg Court or in another Gourt
.in a casé between the same,parties under section 33 of the Indlan
Evidence *Act, .Iras to be used and’ was used about thls commmsmn
:‘.ev1dence, and the cases "show that the use of this diseretion may
'ibe challenged m appeal '.I.‘hus sa.feguerds exlst aoramst a.'buse. e

2 dIn the argument on" sectlon 33 the questzon was.. dlscussed
fwhether the provxso had, as is necessa,ry, ‘been satisfied. - As we'
are-of opnnon “that mueh of 'the ma,tter.of the deposntlon was,
_inadrmssxble f6r reasons we W111 glve, it is- perha.ps not ‘necessaty .
:for -our'..decision to. construe the . provxSo i an;l as my Jorother
"Jsuu;on retrams, tneretore, trom gwmg an opm:on on that pomb,
state my own views with some- d;ﬂidence. The only: pomt in’ doubt.
-Wwas; whether at the takmg of the ev1dence by the Commlsswner at-
.Indore the pnséner Kad the opportumby to cross-examine ”, the
g rlght to eress-examme bemo expressly given by section 505, of the.
.':Code of Crxmmal Procedure (Act X of 1882) As to the. oppor_f,u.

A

4 mty, the xrecerd s,ﬂvwvg that the przsener Mi questzene,' headed .

o cmss-exammatlon questmns ‘and ¢ supplemental’ crossegxa.mi«
}na,tum = questxons, pubres eounter mterrogatones, and also, ~gob-
_’fnotlce of the day. appomted for ta.kmg the | ev1dence. Nelther he
;nor h1s pleader a.ttended., ‘ There ma.y be clrcumsta.nces ‘Where,.

(1) I- L. R-. 8 'an-- ai—m eQﬂ‘?. : " T T Daie 90

-5 =y =Ygy W aaliig aErs T 3

B PR g-m 3 Bomyy« oai.
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B g g ‘whete the thness is at a great distance and ‘the pnsgner cah-
EQUm- - nob goto- the- place and’ is t00. -poor to’ employ & pleader oz too”
SONES  unfamiliar wﬂ;h the ways. of the place to -get legal’ help ‘theres
D’:: ‘égﬂgn When -the- want of’ opportunity :is' pleaded, - the trymg Court
" Uagsme. . makes inquiry before' admitting- the: . evidenge—Queen: v

.-.Mow;ana) Reg. v. Day<2> Regv. Wzllzams@

- “At the Coutt’s” suggestmn the Govemment Pleader ca;lled on’
fft’he comm1ttmg Magistrate for mformahon, and that officer’s’
statement, wlnch is accepted here on behalf of the pnsoner, shoxnrs)
'thet no: desn'e fo be present at Mr. Bedérka.r '8 exammehdn Was;
: e‘PI'eSsed No ob;ectlpn on the ground -of want of opportumtyf
‘iW&S apparently ‘madeé to the Maglstrate nor tothe Sessmns .J udge,}‘i
ﬁor 1s 1{; set forth in the appeals, nor- after the mwtatlon ot tmsi_:

SE
.

Y. Hztciams“) is under the c1rcumstances an euthorlty for declm-
ingto hoId that the deposmon i madmxsmble on the’ ground sug-*
gested, To’ Hold that the prov1so in sectuon 33 of the Eviderice’
Act requxres proof of the presence before ‘the Comlmssmner Of the

the words and lea:d to mconvemence .If presence were' neces-‘"
;sary, the word" Wonld have been used as in 11 and 12 Vlc ";c 4:2,
e a7 In 80 nm] ‘31 Vm e. QE 8 qi'nfni'.o nnnmmo' H‘n‘-\ rlpnosmons
"of smk Wltnesses in cmmmal cases to be taken before trml we*ﬁnd.
- provision in section 6 that on proof of deathi of the mtness the
, denosmon may be read on proof that reasonable no‘mce o‘x‘ the_}
- intention-to take such statement has been served upon the person’

(Whether prasecutor or accused) against whtim itis proposed’i bef'

read in évidence, and that such person of hig counsel or aftorfiey’
had,: or* might have had, if he' had chosen; to be present‘_ fuﬂv
opportumty of cross-exammmg the decea,sed person who 'm e
the.same # Insection 7 follows a_powes to convey the: prlsener”
in actual cusbody to the place whete the statement is to be taken.
e Trdian law has made no provision of thit sortta prisoper un&eij'
eentence canot 1ns1st on bemg broughtbefore the Cour
pori- ms appea.i as ig ruled in this Court’s tﬂesomnon m bhambers,
ifi Re Antoufe Jose, dated 4th September, 1869 If then, We wete’

.to Hold" that piesence -or* opportumty of presence is requzred.t03
" (1620 Cal; W, BRI (Cr. Rul,), 69y . . ® 12 CoxeC, B0
@ 6 Cox,.C. C,, 55. e T (4)L.R 1P.andD.,153.
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“satisfy: the proviso, much difficulty. Would be found in gettmg
f;evidence under the enabhng section 33 of the Evidence Act where
a pstrt’y i m custody. |
A . These consmeratlons tavour the cqpstructlon ot the wotds
ji « opportuni't’y to - eross-examine *%: a3 mcludmg the method of -
B cross-mterrogatorles which . for many years was the chief mode

h l‘\g ﬂ!"f\ﬁﬂ Avﬂmi“n* FaS el 'l'\ LA ﬂr\l‘“Lﬂ Ac .n‘nlii ‘-1, nﬂr: ‘L A JJM qqqqq
_vJ. uaunn-waguuuwuwu i uuc vOUres o1 nuquivy ana uvae Aauuur uwy

f': Oourts 1m England and for ‘which.. pmmsmn i made in the
Common "Law Procedure ‘Acts; - Where the whole examination

- was in wrltmg'-—emstn]arv ag J eremv Bentl_mm calls 1t-—nq dx S-

tmgulshed from vwd voce exa.mmatmn at the trlal the cross-examx-
“nation was In writing t00, and is so. treated in the reports———Pole V.
) Rodgm 5 Wdhamson V. Page(2> *The whole. system. is descrlbed
“in Gresley s Hvidencein the Court of Equity, Part IT1, ¢. 5, see.

1: and ity ineffectual character discussed - as.compared ‘with the
" owd voce method the opu;mns -of the Chancery Commxssxon and
cof emment Judges being cited. Though the poifit was riot taken
by Mr. Klrkpatnck We paused in order to consider whether coun--
f_ter-mterrogatorles, thou gh descnbed in these books as.a form of
cross-exa.mmation, wers to e treated as such in mterpretmg our
‘codes. . With referénce to my brother Fulton s doubt, I may recall
‘the remar'k of Bentham-=in his work on 3ud1c1a1 ewdence if my
_‘uwulury 18 usuu-—that thu uwuhud Uf uzuaa-ca&uuuwuwu Uovw Uuoe,
that whicl the term first suggests and tlte only effective method,

s pecuharly Enghsh and the woird has rio exact equlvalent in, the

‘oivil lnw or nnv onnhnnnta] 111r1an11dnnop N is of hlg’h 1m.-

MLV lAVAI VR itaduiad windhateddet A

cwAY AL

. portance tha.t no. seeurlty for truth especlally in criminal oases,
fshould be W'eakened On our rules of ev1denee, said Lord Abin-.

. ger, the nropentv. the 11bertv and the lives of men depend : and,

therefore, whxle L glve my oplmon, I agree Wlth Fulton, J., that.
;_thls* point ought to be more solemnlér argued before it _is decided..
. solemnly.

“In the present case. the. Court having_ noticed. that there was-
‘no ev1dence nor admlssion on “the. record . Yo support the state-
. ment of the:, Sessions, Judge that'the’ accused had full opportumty
‘of cross-exammlng, had - to ma.ke ity own. inquiries. We are.of
'opxmon that th1s faet if not a.dmltted must be proved s was nuled

(1) 8 Bing. N, G,y 780; @1C,B.; 464,

RNLlern
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- ey,

: Emdence Act. - Comlmssmns ought not t¢’ be 1ssued w'ith’out good

"and, suﬁiclenﬁ redsons the discretion’is _]udlcla.l ‘a3 shown'by the

g

Indian cases a.nd the Rrachce of the Courts of Engla.nd—-ln Re,
-Boyse, Craffan V. Orqfton@’ Cook- v. Allcook: & Co.CR.. *Theexer-

cise-of the diséretion in th present case by the Sessxons J udge, is

-opien to re-consideration in appeal ag shown by Queen,v. Mowjan®
'and CLleave v. Jone« @ a,nd 1 Tayior an Evidence, sec. ,22

Tlus bnngs us to two obJect1ons taken by .Mr Klrkpatnc'k‘
, though not taken at the trial, yéz, that certain questlons and certain
“‘answers in the ‘evidence. of ‘Mr. Bede’»rka,r are madmlsmble, and

: that the genera.l tenor of the- statements is to pre_]udlce the. prl-j,

' -soner 111 'DBB eyes of the Jury. . we are “of oplmon 'Dﬂ&tv some OI Tane
questlone wre unfairly framed a.nd some’of the answers stating mere
.sopinions and suspléions are madmlsglble asevidence—to’ whlch ind
“Court ‘of Equity just objections would have' been takén—to Wthh:
"under sectlon 507 of the, Criminal Procedure’ Code (‘Act X of 1882)
 justexception mlght and ought to have been taken before the Ma-’
_ gistrate, whith also the Sessions Judgeought in his dlscretxon under;
Bection-298 of tha,t.-Code to have prevented being read in the trial.
To ‘avoid 1mpemlhng the verdict,.the admission of such evidenco
ought not t6-be pressed by’ the prosecutlon-Reg V. Russell(ﬁ)L .
- See alsd Reg v.,demath Dinkar®. It is probable- that. the jury
wete much influenced by Mr, Bedédrkar’s opinions on the thief issué.
- they’ ‘had to° try. - The facts occurred when- Mr. Bedzirkar wasa
: uﬁdge and- the- phsoaer was a clerk in his Court, - Juries usually”
give® welght to the opinion of Judges. ~They kiow that Eudges%
are used to deal with conflicting evidence, to question, 14 sift, tof
‘weigh' it impartially: ‘to test it by the presumptions based (m_
general experlence which are now, settled Tales of law. . I refnem-
‘ber: a reported case in- England - where the learned Judve ‘says?
,“ If two ‘Judges came and swore -to the facb I would ‘believe
fzt 2 g5 if that. would be equal to a conﬁrmatory oath inwhichit
would be- 1mpossnble t0-lie. So also the Poet. Browning; who: i is-
ffond of these legal questlons, n!ekes “« Sludge the Medlum g 7 or
o 2 Calc. W. K, (CrB), 69. @y Exch, Rep » 491.

(2) 20-011. D.; 760“ (5) 6 Cox.’ 6(}. 2
®21Q.B, D, 178, ®8Bom, H, 0. R.. ab by 158, Cr, Cay
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spmtampjper explam that hls 1mpostule gamed the common bel:ef
as sopn "as;it was ma,deﬁ to .appear- that a Judge beheved in it.
The jury must:have known that the issue in this case, whether-
“the prisoner’s cqnduct showed fraud or ne(rhb'ence, is one with
'w1uq11 Judgdes are dealmn’ S0 constantly as to acqulre great expe-~

rxence As the Sesswns Jud ge drew their a,ttentlon t0 Mr. Beddr-

[~} ‘1'11w1r hrln‘\a]'\] T \l ara ‘:n‘ﬂnnh
u.lm) J J"‘ J l_uvlvwlu SWLLL ALAL W uu

1.'6“?
ced” by hls 0p1mons and susplclons ‘that frauds. had been com-
itted.i in which the prisoner took part, the ver y issue on Whlch
‘they had to pronounce a verditt as mdcres of the facts, but on

the ev:dence beiore them, not on the opmlons of other persone

. The 1esu1t of my conSIderatlon i$ to hold the ewdence take n'

ocommiseion +n ]xnvn nnmn]\m:l '\V!"]\ c\nﬂ fn kn,aﬂ iaq”ﬂn 11nﬂt.n-'
W A ANTAA N ‘WLU‘V MM\AUL

\FAABRARA

section A33}\'of the- Indmn Evidence’ Act. . We are ‘both, clear,

','hv'owevef, ‘that part of it was inadmissible as irrelevant; and must
-be excluded as prejudicial .under that Act and section 507 of the-

Code of Criminal Procedure.

As this Court holds part tobe inadmissible, it becomes- neces-’

sary ‘to decide whether this Court in dealing with the remaining:
évidence on ‘the record should adhere to- the “practice - based on:
iormer declslons such as Reg. v. Fatlechand(l) Reg. v. -Ram='
swasz ]LB(] v. Naorojee® Rog .. Amrita®, Imperatmm v.'
Pitamber®, Imp(’ratrwc v, Pandhamnatiz“” as to the power of the;

-Court where there has been” mlséhrectlon or Where 1nadmlsszblb :

: evuience has been allowed to go to the Jury s or whetheér): a,s has :

| — o maian LN ¥ S f T L this (Y Aand ..,L,\..I:D .
Ueeu bl.(U 177 y y r8S u vy VLT, lxunyd,uubn., UIHS - Voulv auuuxu.,

,..AL...A

follow Beverl ey an Banegee, JJ., in W’afaddr Khdn -v. Queen-r
'Dmpress(" as to the apphcatxon of  some passages in the .]udn'-:
'—ll_ent ‘of the Judicial Committee of the Privy Couneil m"M al.m
Vi Attorne; oy General of New South" Wales®. ~The - Indiax ca.see’
5above cited bemﬂ' based.on- speclal Indian enactments, steh as
Act II of. 1830 and. the - correspondmcr section 167 of thq ‘pre-
sent, Evidence Act (L of 1872) and sections 537 ‘and 423 clause
(d) of the Cmmmal ?rocedure Code.{Act X 0f:1882), propound a

5 Bom H C ch., So Cx' Ca. KEI A P R., 2 Bom 61
(@ G Ldem, 47, ,'w 1. L, 3., 6 Bom,, 34, "
(3 9 Zaem, 353, M LL.E, im,, 955, :.‘
)10 Idem, 197, (O LR, (1€01),°4.C,, 57

» 1202—1.
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different view -of the law' to what is settled in England by the?i
Queen v. Gibson®. We would remark also that in the recent:
case from New South Wales before the Privy Council no such :
special enactment as section 167 of the Indian Evidence Act was.,
referred to, either in the arguments or the decision. '

The words “in any case” used in this section are wide, a;nd-"‘"
long ago were interpreted to include eriminal trials by jury. It
is- also obvious in interpreting a statute applying to the Mofussil:

of India, where trial by jury is the creation of statute—ZReg. v..
K kaggrlgrnn@) Queen v. Hari Pr)nonr7\3) Queen- Ffm'nrpee v. Dadd,.

LAY Wollly seTie

- Ana®,, Queen v. Elahi Baz® (where Sir Barnes Peacock sa,ys,:
“that in the ‘Motussil, trial by jury is in its infancy), analogies

from a system" Where the statutes deal with that institution as’
part of the common law must be warily used. In the recent Cal-
cutta case® no authorlty is' cited for the interpretation of the

word “erroneous” in section 423, clause (d), at p. 976 of the re-
port : and the procedure under section 807 shows that the Legis-
lature in certain circumstances throws on the Judges of the High™
Court the duty either of determining the facts which have been
already before a jury, or of ordering a new trial. Sometimes it,
appears after error found that the case depends on conﬂlctmg:
testimony which ought to be weighed by a Court before whom

the witnesses appear; and this may be a reason for ordermcr anew’

‘trial.. It is difficult to lay down with precision rules to- meet all

cases—Queen v. Gagalu™, but not so difficult in practice. In Im~
pemt'rm: V. Rupya(s’ the Court (Blrdwood and Jardine, JJ.) fol-
lowed Beg. v. Ramswami®, Reg. v. Amrita®® and the case of manz
Baz®, and a new trial by jury was directed. In Impe’ratmm v.
Kushya, where the facts were hard to determine, a new trial

by the Judge and assessors was d1rected by Jardine and Ranade,
-JJ.. . In Imperatric v. Nanu®, the same Judges ordered a. Tew.
v tnal by Jury as Judges of the fact Reg V. Fatteckanda3) being

‘W'18 Q. B, ., 537, ENOR A L.-B., 21 Cal;; 955:
@' L1, R;;1Bon,, at’ p. 13, , @ 4Beng L. R.at p.-50, Appi;;\;
()8 Beng, L R, 5623 8,°C, 14 Cal. W @ Cr. Rul. 12 of 1886,
B B., [ 96 Bom. H, C; Rep o 47
AT I,L B 15 Bum,, at pPo 431, 483 an 10 Idem, 497,
- ® Beng. L, R: Sup, Vol, (Full Berich) at -~ A1) Ap, 877 of 1893, 21st Nov. 1893,
4728. C.5 Cal. W, R, (Cr. Rul), 80, @2) Ap. 400 of 1893, 30th Jan, 1894,

e 5 ‘Bom, H. 0 Rep., 85 Cr. Ca.
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'c1ted In goz’ernment of Bomba,y V. Dhanﬂa) Where the Jury
‘had been misdirected that confessions must be corroborated, the
-same Judges ordered a new trial. It cannot be supposed.that

the Indian Legislature in its successive recastings of the Pr;oced-
ure Code was ignorant of the tenor of the decisions or the reasons
sgiven for them in such full Judgments as that of Slr B. Peacock
-in Blahi Bax' s case. 8 o
-~ The present dec1ded inclination of our 0p1mon, as mey be "
o-athered from-the above, is that the language used- by the
~Judicial Committee in the case from New South Wales does not
- dpply to the Codes of Indla ~ In Reg. v. Rimswdmi® this Court
- -ordered a new trial, as the ev1dence was of such a character as to
: mnﬂm- it A1Fﬁmﬂ{- ’m nronmmce m)on its’ value w1thm1f hnavmg
'Athe witnesses. It ha.s been ‘conceded for the prisoner that the
- present case dlﬁ'ers the ev1dence is one-sided and practically un- -
“disputed: the result depends on the inference from that evidence,
whether only negho'ence 0T . fraud is proved beyond: reasonable
~jdoubt As remarked already, such issues are constantly deter- -
mlned by the Judges here ;. and this: one has been fully argued
We see 1o reason, then, for orderm(r a fresh trial.’ '
| We have then to apply.the. test adopted from Elahz Bax's®
case by Warden and Sargent JJ., in Reg v. Fattechand®—whe-
. therif the case had been tried by a Judge:and assessors, the Court
~would set asule the verdlct ~We cannot say on the evidence that
the verdlct i8 \vrong In two of the cases. the: rece1pt of the"
money by the nnsoner is admltted In the third it may - be-
mferred The ledger entrles show the real sums received ; they’
differ from and were made. ]ater by the prisoner from: the false:
entriés he made m the day-book It ‘may beyond reasonable
doubt be found as a fact that the prlsoner had a hand in. the
fraudulent m1sappropr1at10n of each of. the three sums, W1thf
regard to the’ ‘conviction passed under sectlon 218 by the Judge
with the aid of assessors we see no sufficient reason to differ from:
his conclusions.: ‘For the' above reasons the Oourt conﬁrms the

convmtlons and’ sentences, and dlS]IllSSBS this appeal

o - o Appeao disi mossect :
& AP' 240 of 1894, lltﬁ Q‘ct",iis% (3) Beng L R. Sup. VoI (FullBench) a.t

(4) b Bom. H C; Rep., 85 Cr. Ca.
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