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“he required them to re-consider their first verdict, as. has been

"held to be a legal course in  England—Reg. v.  Meany®, or that -

“he' gave them any. fresh divections or: explained to:them that a
’ ﬁndmg that the woman consented was tantamount to :.a_acqrj.ltta.l=

" The jury again retired and brought in a verdict of guilty with a

recommendation to mercy ; whereupon the Sessions Judge con-
“V1cted and sentenced the prisoner. There are no expresq words
on the record, nor anything except the formal verdict implying
that the jury-had changed their mind, nor any suogestlon that
thp consent being induced by fear or fraud the specml verdict
qu-mcomplete.

We are of opinion under these mrcumstances, and especlally
the absence of any fresh directions  to, the jury, that the second
verdict cannot be’ allowed to stand.: The statements made by

‘the woman to the. Magistrate have in two important partlculars‘.

been abandoned by her as a wituess at the trial: and we are not
~_dlsposed to infer on the evidence that the first verdict of the Jjury
was wrong. The Government Pleader does not press for a new
trial, - The COurt therefore, acqmts and d1scha.r0'es the prxsoner.

Convzctwn quashed

CRIMINAL R “IBION

' Befdre Mr. Ju.stfce Jardiﬁé and M. Justice Rdnade;*
IN EE JAMNA‘DA'S BHUKHANDA'S 24

Nuzsance — Nazse—.ﬂ[usw in nevgkoowmg kouw-—-Bomba{y »Dwtrzct Polwce Act
(Bombay Act. 1V 67 1890), Sec. 48, CL: (B)—*‘:Near a street "—Meaning of the
words—Power of the police to regulate the playing of’mzmc in prwate lzomes— C’on-
struction..

ﬂ)bectmn 48, clause (3) of Bomba.y Act IV of 1890 does not empower the District

%upermtendent or” Assistant" Supenntendent of Pohce to - stop musiec in. private
houses.
* Cnmmal Apphcatmn for Revision, N 0, 202 of 1894,

‘ (1) Section 48 clause (3) of Bombay Act IV of 1890 prov:des as’ follows :—“The
‘Dlstrlct Supermtendent or an Assistant Superintendent may regulate and contro]
by the grant ‘of . licénses. or otherwise, ‘the playing of * music, the bea,tmg of
drums, tom-toml or otheg mstrumsnts and tHe blowing or soxmdmg ‘of hiorns or other
noisy instr uments in or neard sticets
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"“The words ‘in the cla.use f nea.r a streeﬁ » "are mtended to mean open spaces by

. the mdes or ‘at the ends of streets

. JamNAD4s
* BHURHAN-

- THIS was an apphcatmn for the exércise of the High Court’ ,

- Revisional Jurisdiction under section 439 ot the bode of (Jrlm-

inal Prosedure (Act X of 1882).

" The accused was prosecuted for disobedience of an order 1ssue&

by the District Superintendent: of Police under section 48, qlau:se
(b), of the Bombay District Police Act (IV of 1890).

‘ On the 26th J anuary, 1893, a proclamation was issued’ by the
District Superintendent of Police with the sanction of the District
Magistrate to the effect that no person should beat or sound
n01sy mstruments Wlthm the mumc1pal limits of the town of
'ananh between 10 'P and 6 A, M., tvv”-nnn{- a pa- mit 'Prnmv

“vi LLJLU J-Lvlu

‘the clty police mspector ‘and that, if anybody disobeyed’ the'
order, he would be liable to a fine of Rs. 200 under section 68 of

"Bomba,y Act IV of 1890.

_ On'the nlght of the 28th J ulyJ 1894, the accused had a bha_yan (or
‘rehgmue service) at his house, which was situated in a street near
a public road. A number of persons assembled in a rpom on the
upper story of his house, who kept up singing hymns and bea.t—

- ing noisy instruments till 2 A M.

As the accused had- not obtained a permit from the police
inspector to play. music in his house on this occasion, the second
‘class police constable prosecuted him under section 62 of Bom-

- bay Act IV of 1890 for disobeying the proclamation issue d by
- the District bupennbendent of rohce. :

- The accused contended, on the a.uthonty of Regma v, Lakh'ma.
Ohangoﬂ) that the pohce had no. power to stop music in a private.

The F1rst Class Ma,glstrate who, tried the case convicted thé
accused and sentenced him to pay a fine of Rs. 5, or in defa.ult to
suffer one day s simple imprisonment.

The following extract - from his judgment ' gives his reasons
for the convmtlon —

“ It 1s contended by the accused.’s pleader that the’ la.w is not apphcable to the
.beatmg ofsuch mstruments Jin a house, and my attentxon has been- drawn to the

) \(1) 9 Boml H. cn ‘_Bep.a 153‘ .
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anbay ngh Couit raling in Reg. Yo Lak]ama, C'Imnyo prmted at page 153/ Volume T
,1872‘. . '&i’dms.rghng is laid down on sectxon 27 of Bombay Act VII of 1867, and

does not empower the pohce to prohﬂmt the use of music in a pnvate house.

L
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ta the .preseqt offence under section 48 of Bombay Act TV of 1890, Sectwn 27 of

Bombax Act VII of 1867 runs to the effect that the District Supermtendent and

Asmsta.nt Dlstme‘o Superm’sendent of Police may also regulate the use of music.in the

[APINEYN mraia iy Aanamlas AL Lo tfnll A

mu:t;uu. U* uuwub on ubuabluu of Iestivals ana ceremomes. . V\’ ulle section &6, clause w) .
of ActﬁV of 1890 which is substituted for the above sectmn runs to the effect that. ‘
the Distriet Supermteuden’a oran Assistant bupenutendent may regulate and control, :

by the’ gra.nt of licenses or otherwise, the playing of musie, the beatmo' of drums,

I, LA.....,. v ] ~dTh o vud-un ke Al Tlacatmne e on

Tom-oGuiIs c(,u,u. QUOEr IRStruinenvs ang thv VIWOWILE - OF buu:.,.m.ug of 1101'115 dﬂu umer
‘ncnsy' mstruments in or near a street.

»

« Th1s clause is framed subsequenh to the above quoted ruling of the Hlo'h Couru,
' nd I think the phrase ‘near a street’ embodied in the clause is intended by the
Leglslature to include all places and even a house in or near a street.. Had that not:
been the intention of the Legislature, the phrase near street. ? would not have been
inserted, because the phrase ‘in a street’ can safely be'contemplated to include
A'rroa.dwa,ys and open space in a street.

- ¢ T am fortified in the above conclixaion by the Wor(l'mg of the proclamation dated
26th Jannary, 1893, issued by the District Superintendent of Police under the sanction
of the District Magistrate, The procla.ma.tlon is to the effect that no person' should

beat or sound noisy mstrumen’os thhm municipal Hmits at night from 10 o *clogk to -

6 in morning Wﬁ'hout a permit from the city police inspector, and that if any one’:
. would disobey the order he would be liable to a ﬁne of Rs. 200 under section 68.

- #This proclamation includes and contemplates all places within mummpa.l hmxts '3
' 11'. ‘does not distinguish houses from roa,dways or open space.

“« The accused’s house is situate within municipal limits’; and under the above’ cu-cum-{

-sta,nces 1 think that the above ruling of the High Court cannot be applied in accused’s.
A,"iavour.'j

e

4 The Court, therefore, finds that accused Jamnadis Bhukhandis is o-uﬂty under
'sectmn 68, clause (b), of Bombay Act IV of 1890, and directs that he do pay a fine of
Rs, 5. In defanlt to suffer simple 1mpnsonment for one day. Fme should be le\ued
accordmg fo law.”

Ada.mst this conviction and ‘sentence the accused apphed to
‘the Hlo'h Conrt- under its Revxsmnal Jurisdiction.

. Nagindds Tulsidds for accused :—The place where the music

: -«wa.s played was & room on the upper story of a pnvate house
“belonging to the accused. - No ‘permit was necessary under

section 48 (b) of Bombay Act1V Of 1890. That section empowers
.the pohce to reaulate music “in or nesr a street”. - These words

~ do not apply to a private house in or, _near a, pubhc street. The
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words ““ near a street” would mclude by-ways, lanes, . or open’
spaces near’ a. street, but not pnvate houses. Ina larcre town.:
most houses are situate in or near a street, and if the Magxs—i
trate’s construculon of the Act were adopted, the pohce would .

~ have intolerable powers of interference with the right of every;

subject to enmjoy music in "his private dwelling-house. "The
Magistrate relies on the proclamation issued by the mstmct;
Superintendent of Police on 26th January, 1893. That procla-
matlon forbids music within- mumclpal limits. Mumclpal limits

mwmaan atronta onA n‘n‘\nr “111'\1111 ‘r\]onnn
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The proclamation is, moreover, issued under section 48 of the
District Police Act. So far as it goes beyond the scope of the
Act, it is ultra vires. If the Act does not stop music in private
houses, neither does the proclamatlon which is based on the Act

.
1‘\“‘“ “I\+ THIIrN +A l‘\ﬂl“ﬂ'ﬁﬁ
WAL pRGUUS, Cuv 1iUu pLAYals  dduvusos.

The case of Re_; v. Takhma Chango is in pomt(”
There was no appearance for the Crown.

JARDNE J.:—The words about musm “in the streets of towns:
on the occasion of festivals and ceremonies ” in Bombay Act VIIof
1867, section 27 were mterpreted by this Court as not. mcludmg
a private house. The trying Magistrate is of opinion that the
change of language enacted in Bombay Act IV of 1890, section 48
(b), indicates an intention on. the part of the Legislature, by the
words “in or near a street,” to enable a District Supormtendent
or Assistant Superintendent of Police to regulate the playing of
music in private houses. The District Superintendent had by_
written orders prohlblted noisy music within mumclpal hmlts;-

' betiveen 10 .. and 6 aar., unlessa permit had been obtained..

The accused had- muqm one morht mn an upstair room. : The. orders..

e . L T
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- Magistrate convicted as if houses were included both in section.

48, (b) and the orders.’

The real and important question is whether, to use the Words

i of Lord Blackburn in Skmncr v. Usher®, the: Lecnslature mea.nﬁ
by a side wind to stop music in houses. Such gleat domlcﬂlary
m{;erferep_ce is not suggested. bv the’ cOntext in. sectlon 438; ‘or by
~the use of’ sumlar ‘words in -section 53 and: ‘Seetion 611"

. ﬂ) 9 Bom. H. C-'Rep.,l53. ﬂ) L. Rn 7Qo Bn 423.



VOI,: XIX] "BOMBAY SERIES.

words “ngar a 'street” are no doubt large, but not la,rger than_v
the Words “in any street or place’ > in the Act of Parliament in~

Jbernreted in Case'v. ;S'tm'tw(1> where place ’’ was taken to mean

only a place’ ejusdem generis with a street. - The words “ near a

stueet’” can be construed as meaning open spaces by the sides or
ab the ends of streets, and thus a plam and sufficient meaning can

be given to the section we have to interpret, without the Court re-

sortmcr to the supposition that while knowing that the older law
had been held not to mclude houses, the Lemslature meant to
~include them here by inference from the word ¢ “near.’ : | me‘
“only possﬂble view is that, if it had mea.nt to interfere to such an

 ‘enormous e'{tent it would have’ used the word house. ,‘ We,'

reverse the conviction and sentence for the abnvp rpﬂqnnq

' s ¥ A DU AR "LV v . —/-—'v-.-
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] C’onthwn and sentence o*eversecl
‘® LR, 4 Ex, 319,

APP ELLATE CRIMINAL

- Before Mr. Justwe Jardine and Mr. Jusmce Rcinade.
- QUE N—EMPRESS v REGO MONTOPO ULO. *

..Zanzzbdr—.funsdwtwn——Local allegzanca—E’nglwb C'onsular Court—Greek resi-
_-dents at Zanyibdr—dJurisdiction of the British Consular Court at Zanwibdr over

foreftgn subjects enjoying Brztzsﬁ protectwn-—Order in-Council dated 29¢% Novem- ‘

ber, 1884 Sec. 6

© The Greek residents at Zanzib4r havmg been by international action pla.ced under:

Bnt:sh protection are liable to the British criminal law in force at - Zanzibar,

'l‘hn ancnead x_xr'hn was a QGreek under Rritish 'n'r'ni-nr‘hnn at 7:“1'11}),57' was orm-;

C BT VYRS, @ AACLL RUBCL D2RASdl proLtluilll ab Aglialval

- victed by the British Consular Court at Zanzibar of culpable homicide not amount- -
mg to murder and sentenced to ten years’ rigorous imprisonment under section 304 ‘

-of the Indian Penal Code (Act XLV of 1860). Heé appealed to the High Court of g
Bombay, contending (infer alia) that he was a Greek subject, and as such not liable -

to be tried by the Consula.r Court,

Held that it was competent to Her Majesty to exercise jurisdiction in one
fore1gn State over the subjects of another foreign State ; that under section 6, cla.use

(d) of Her Majesty’s Order in. Council dated 29th November; 1884(1), the provisions -
refemng to British subjects were applicable to foreigners enjoying British protection
_ in so faras by treaty, capxtula.tlon, grant, usage, sufferance, or other lawful means,
: ",Her Ma]esty had jurisdiction at Zanzibdr in relation to such persons ; and that the

- prisoner, hpmg a British protected nerson within the mea.nmg' of sectmn 4: ‘clause (lﬂ.

: of the Order, was amenable to the jurisdiction of the :Consular Court,

* #(Criminal Appeal, No, 1. of 1895.
(1) See Bom. Gort, Gazette for 1885, p. 533.
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