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APPELLATE CRIMINAL

"Before Mr. Justice Jardiné'and Mr. Justice Rinade,
QUEEN-EMPRESS v. MADHAVRA’O.*
Criminal Procedure Code (Act X of 1882), Secs. 298 and 302—Jury— Verdict
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- The accused was tried for rape. -The jury, after considering their verdict, an:-
nounced through their foreman that the accused “ did the act ‘with consent,” The:
Sessions Ju(lge thereupon, without requiring them to.reconsider their verdict or
.giving them any fresh chrcctzons, asked them whether they found the accused gullty :

or not guilty, The jury again retired and brought in a. verdict of guilty, upon

w}nch the Sessions Judge sentenced the prisoner to three years’ rigorous mpmson-»_

ment.

" Held, reversihg the conviction and sentence, that the first verdict of the jury -

being a special verdict, and there being no real ambiguity about it, the Sessions Judge
“was bound under section 302 of the Code of Criminal Procedure (Act X of 1892) to
record the verdict and apply the law thereto,

H eld, also, that the seconcl verdict could nob be sustained, as there was nothing to

show that the Sessions J udge gave the jury any fresh directions, or explained to
them that a finding that the woman had consented was tantamount to an acquittal. -

B AP_BEAL by the accused from the conviction and sentence
-recorded by W, H. Crowe, Sessions Judge of Poona,

- The accused was tried by the Court of Sessions on a, cha.rcre of
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.verdict, stated through their foreman that the accused “did the

act with consent.” The Judge without desiring them to recon- _-
sider their verdict, or giving them fresh dlreetlons, requlred them

to say Whether they found the accused guilby or not guilty..

The Jury again retired and subsequently brought in- a ‘ver-:

diet of guilty, with a recommendation to mercy. Whereupon the

Judge sentenced the prisoner to three yearb rigorous 1mpnson--

ment,
The accused appealed to the ngh Court

Macpherson (w1th him N.G.. Ohandawrl:ar) for the accused =
‘——The first ﬁndmg of the jury amounted to a verdict of not guilty.

That verdict ought to have .been recorded and the prisoner._ dis-

'eha,rged It was the duty of the Judge to apply the law to the
facts a3 found by the jury, He was wrong in askmg the jury
| * Criminal Appeal, No, 320 of 1894,
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to return a second verdiet without explaining to them Ghe law"
on the subject. The second verdict, therefore, cannot stand.”
Ré4o Stheb Visuder J. Kirtikar. Governmen ¢ Pleader. for
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Crown :—The second verdict being the final expression of the

~opinion of the Jury_ought to prevail. If not, the Sessions Judge

should be called upon to report under what circumstances thggf‘

‘returned their second verdict, apparently inconsistent with the

first, and what they really meant by it. There is ne evidence
of consent, and possibly, on second thoughts, they abandoned that
theory and returned a verdict of guilty without any qua,hfym'O':
w ords

JARDINE J.:—The prisoner Médhavrdo was on trial for: rape ’
The jury having retired to consider their verdict returned to

Court and announced through their foreman that the prisonet

¢ did the act with consent.” This is what is called a special. ver-
dict : it is at the option of the jury to return a verdict.in that
form— Queen-Empress v. Dddd And®. There is no real atabi-
guity about it, as the question Whether the consent was mduced
by fear or fraud seems not to have come in: and %he Sessmns_
Judge might have, and according to the rulings of the High
Cbult at Ga,lcutta-—Queen v. Joy Kisto Gossimy® ; The G’ovem;
ment of Bengal v. Mahaddi ©.; Empress v. Dhunum KdziH—was

Fieavy

bound under section 302 of the Code of Criminal Procedure

to reeord the verdict, and apply the law thereto.  As.said by

Vaughan, C. J., in Bushell's case®®, “in special verdicts, the jury
inform the naked fact, and the Court deliver the law.”
The question whether, when the complainant, an adult ‘Woman,

had consented to the act, the offence of _rape within the meaning
of the Indian Penal Code had been committed, was a question

,fof law which it was the duty of the Sessions Judge to decide
under section 298 of the Procedure Code ; and not one for the.

jury. See Plowdens R. 114 that the function of the Judore 15

‘not merged in the jury. The learned Judge for some reason,

not apparent on the reco1d then requir: ed the jury to say whether-‘
Maanavrao was guuny or not guilty. 11: does not appear that»

’ (1)ILR 15Bom,402atp 465, (4)I L&,QCal 53

@ 7 Cal, Wy R., 22 Cr, Rulgs © 7 @ 6 Howell’ State Trials, 999 ; Vag-
® L L, R, 503.1 8L -~ - -ghan’s B, 135,
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“he required them to re-consider their first verdict, as. has been

"held to be a legal course in  England—Reg. v.  Meany®, or that -

“he' gave them any. fresh divections or: explained to:them that a
’ ﬁndmg that the woman consented was tantamount to :.a_acqrj.ltta.l=

" The jury again retired and brought in a verdict of guilty with a

recommendation to mercy ; whereupon the Sessions Judge con-
“V1cted and sentenced the prisoner. There are no expresq words
on the record, nor anything except the formal verdict implying
that the jury-had changed their mind, nor any suogestlon that
thp consent being induced by fear or fraud the specml verdict
qu-mcomplete.

We are of opinion under these mrcumstances, and especlally
the absence of any fresh directions  to, the jury, that the second
verdict cannot be’ allowed to stand.: The statements made by

‘the woman to the. Magistrate have in two important partlculars‘.

been abandoned by her as a wituess at the trial: and we are not
~_dlsposed to infer on the evidence that the first verdict of the Jjury
was wrong. The Government Pleader does not press for a new
trial, - The COurt therefore, acqmts and d1scha.r0'es the prxsoner.

Convzctwn quashed

CRIMINAL R “IBION

' Befdre Mr. Ju.stfce Jardiﬁé and M. Justice Rdnade;*
IN EE JAMNA‘DA'S BHUKHANDA'S 24

Nuzsance — Nazse—.ﬂ[usw in nevgkoowmg kouw-—-Bomba{y »Dwtrzct Polwce Act
(Bombay Act. 1V 67 1890), Sec. 48, CL: (B)—*‘:Near a street "—Meaning of the
words—Power of the police to regulate the playing of’mzmc in prwate lzomes— C’on-
struction..

ﬂ)bectmn 48, clause (3) of Bomba.y Act IV of 1890 does not empower the District

%upermtendent or” Assistant" Supenntendent of Pohce to - stop musiec in. private
houses.
* Cnmmal Apphcatmn for Revision, N 0, 202 of 1894,

‘ (1) Section 48 clause (3) of Bombay Act IV of 1890 prov:des as’ follows :—“The
‘Dlstrlct Supermtendent or an Assistant Superintendent may regulate and contro]
by the grant ‘of . licénses. or otherwise, ‘the playing of * music, the bea,tmg of
drums, tom-toml or otheg mstrumsnts and tHe blowing or soxmdmg ‘of hiorns or other
noisy instr uments in or neard sticets
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