732

1884,

_December 3.

- THE INDIAN LAW REPORTS.” [VOL. XIX.
CRI\MNAL REVISION

Bcfore iy, Justwe Jardme and Mr’. Justwe Ranade.
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Cl iminal procedure— Practice— Proceduire—Appeal bJ accused—Order- rejecting
appaal as barred by limitation—Review of such order—Finality of judgments in
© eriminal matters— C'mmuml Pr -ocedure Code (det X of 1882), Secs. 421, 430,

A Sessions J udge dismissed an appeal on the gronnd that it was parred by limita-

tion. Ona ‘subsequent application by the accused, the Judge admitied the appeal

and at the hearing acquitted him, The High Court sent for the record in the exercise
of its revisional jurisdiction. . '

Held, that the order of acquittal was #lf7a vires under section 430 of the Gode

of Criminal Procedure (Act X of 188") The ordeg dismissing the appeal was.
ﬁna,l and not open to review,

It was argued that section 421 of the Criminal Procedure Code (Act X of }382) v
only applies to orders passed on the merits, and that as the order rejecting the appeal”

was not of that class, it was not.an order ‘“‘upon appeal” and was not final
under scction 430,

Held, that section 421 was not limited to orders passed on the. ‘merits, and that the
order in question was an order upon appeal and ﬁnal under section 30.

_The Criminal Procedure Code (Act X of 1882) makes no provision for review -of
jndgments in criminal matters by subordinate appellate Courts, The jurisdiction of
revision is vested in the High Court, which has ample powers under Chapter 32
to rcctlfy any inadvertent failure of justice,

- Ox-the 15th Febmaly, 1894, the accused Bhlmappa. bin Ré,man-
na was convicted Dy Lne First Class .uamsnrame of una.l‘wa.r of

theft, and sentenced to pay a fine of Rs. 60, or in defa.ult to suﬁer

one month’s r1g01ous 1mpusonment

-On the 9th May, 1894, the accused appealed to the Sessions
Coutt, and on the 30th May, 1894, the appeal was dismissed on the
6rou’nd that it was barred by limitation. |
'On the Ist Aﬁauw, 1894, the appeal was e-a'dﬁ'itted, "thé;
Sessmns J udge being satisfied that it was owin g to the negligence
of the accused s pleader that it had not been presented in time,

* On 4th September, 1894 the appeal was finally heard, and ther
'accused was acquitted. -

On examining the monthly return of eriminal cases the High-
PP P, wd P Lhig n fha Avarnian O '.“'0 y-.ﬁt":d___
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ional ur1sd1ct10n.
* Criminal, Review, No. 296 of 1894.
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Béo Séheb Vdsudev J. szkm Government Pleader, as amicus

curice :—The ‘Sessions Judge hada right to reconsider his order of

Ie qull'uuu. and. tu refaduut thc appeal - No du‘dbt 1T may ue bu gebb'

ed that the order of 1e]ect10n was an order under section 421 of
" the Criminal Procedule Code (ActX of 1889), and was, therefore,
final under section 430. But the order of rejection was not really

‘an order under section 421. That section only applies where an

appeal has been dismissed on the merits. It has no appllcatlon to’

a case like the present where the appeal is rejected on the ground
of limitation. Even if the order was an order under section 421,
and was an order on the merits, the Sessions Judge had power
‘to rehear the case:see 7 Mad. H. C. R., (Appendix) 29. An
~appellate Court can rehear the appeal on the. merits, if it is
satisfied that the delay in presenting the appeal is sufficiently
accounted for. See also The Government of Bengal v. Meer
Surwdr Jin® where the High Court of Calcutta cancelled a
previous order made by it under an error in law. There are, no
~doubt, cases in which it has been held that nelther the High
“Court “nor any “subordinate Court has the power to review its
own judgment in criminal cases: see Queen v. Godas Raout(z)
"Reg. v. Mehtarj _;z Gopdlji®; Queen-Emp7 ess v. Durga Cl&omn(‘”

Queen-Empa ¢ss v. 0. 'P. Fou®; Bmpress'v. Mahomed Yas?szﬁ)

But in thése cases the orders of which : review was sought, ap-
‘pear to have been passed on the merlts “They are, therefore, dlS-
' tinguishable from the present case. The’ questlon is whether the
‘Sessions Judge’s order réjecting the appeal as time-barred was an
~order passed *upon appeal” ‘within the' meaning of sections 430
‘and 421 of the Code of Criminal Procedure (Act X:of 1882), I

'qn]'\mﬂ' it wag 'nnl' Ti’ was an- order-of diemiceal 1nieL vav on ,A'

sSSlarsaizav 4V VY Ria A SATL UL MAaDaaia uuuu.

- of the Limitation. Act (XV of 1877), and as'such open to. fevisioh
under section: 5 of. that Act. The Judge, therefore; ‘had ‘powet
‘to re-admit the appeal and to acqmt the prisoner..

i, There was 1o appearance f01 the accused

}J AnpIxE, J.:—The Sessions J udoe after. receiving thg criﬁgingl

_armeal ret_‘ordpd a Wntten order of rmectzon on the ground that
@18 Cal-W. B, 33 G Rl “®I,T. R, 7 AlL, 672,
@ 5 Cal. W, R,, 61 Cr. Rul,- - ~ (1, L. R., 10 Bom,, 176,

+7 Bom, H, C. Rep., 67 Cr, Cases, =~ (6) 1, L, R., 4 Bom.-101.
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it was barred by limitation. On a later representatmn by the

'pxumnnnv }\n aﬂmll-{-nt:l thae nnnnn] n'nr1 at the hearine seqi

LISUILITL, vuva Wi ol il ucau.u.Ls uu\iultucd.

“him, The HIO‘h Court called: for the record, and has had the
'advantace of the arcrument of the learned Government Pleader B

Tha T—Tuﬂ\ r‘nnv-i- of Mnﬂrnc in ‘H'\n nacn in 7 \/rm! b= e I I
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(Appendix) 29, held on section 278 of the Code of Criminal Pro-

cedure of 1872, corresponding to section 421 of the present Code,
‘that a District Magistrate, who hae rejected anappeal, might hee,i:_

it on the merits, it being proved to his sat:sfactzon that the ap-.

' pellant’s pleader had been absent with an adequate excuse. In
" Empress v. Malomed®, this Court, after referring to section 285

(corresponding to section 430), held its own order of rejection

‘under section 278 to be final. The learned Government Pleaderf
‘points out that the petition of appeal in that case had been duly..
presernted by a pleader and that it had been apparently rejected -

on the merits. He suggests that the words in section 421, “no-
suﬂicxent ground for 1nterfermg, imply an order paseed on the

~mer1ts and that the o1der of the Sessions Judge rejecting an

appeal is not an order passed “upon appeal ” within the meaning.
of section 430, but to be dlstmcrmshed as a dismissal under sec-
tion 4 of the Limitation Act (XV of 1877) and open to review by,
the’ Sessmns Judge. 'On this point we are aware of no reported
authority ; but after consideration, we declme to 1mp0rt into the

'Code ‘a refinement Whlch would serlously impair the finality of

criminal ]udfrmense In civil matters, review may sometimes
be obtained, but only after a ca,reful procedure The Crlmmal_

. Procedure- Code, however, makes no such prov:smn The j Jul'lb-:

0.10171011 of revision is vested in the nwn l.zourl',, Wmcn has ample

powers under Chapter 32 to rectlfy any madvertent fallure 0‘1'i
justice, '

We are of opinion, therefore, that the order of acqmttal was

'ma,de ‘without 3ur1sd1ct10n but as no reason appears for hoIdmg
it wrong on the merits, and no ‘motion has been made by the,

ﬂ-nvpvnmpht we w:hnm the record and nrnr-nnﬁinn'::

TaaaaiiLal; Vo aTwiia sa Vala dusata Vvaunubu!

Order of qoquittal quashed.




