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. QUEEN~LMPRESS v. GHARYA AND OTHERS.*

Emdenae— C’onfesszon—Retracted confession—Necessity of corroborative emdence—-
Practice, '

A retracted confessmn, if proved to be voluutm 1ly made, can be acted upon alono'
with the other evidence in the case.

~ There is no rule of law that a retracted confession must be supported by intdepend-
ent reliable evidence corroborating it in material particulars, The use to be made of
such a confession is a matter of prudence rather than of law. ‘ '

Queen-Empress v. Rangi(V) and Queen- Empress v, Bharmdppa(®) dissented from,

. Regina v. Balvant®) and Queen- Empress v, Szmga ppad) followed,

~ ArpEAL by the Local Government from the order of acqmttal
passed by A. S. Morlarby, Sessions Judge of Ratndgiri.

) The three accused were charged with the murder of one
Sakhdrém Deoli, a money-lender on the morning of the 4:thf
‘March, 1894. :

On the 20th of ’\Zlauch 1894 accused Nos. 1and 3 cont'essed '
‘before the First Class Magistrate of Ratndigiri. Their confesuons‘_”_
were recorded under section 164 of the Code of Criminal Pro-
.cedure (Act X of 1882).

_+ On the 27th of March, 1894, these confessmns were retracted -
-during the course of the preliminary inquiry, the accused stating
.that they had been made owing to ill-treatment by the police.

The confessions were also retracted and the same allegations

: f ill-treatment made at the trial before the Court of Sessions.-

" The assessors were of opinion that the confessions were false,

’and mduced by fear of the police. - The Sessions Judge, however, -
“was of opinion that the confessions had been voluntarily ‘made -
~f'by the accused, but as they were not corroborated by any in-

dependent reliable evidence, he held that it would -be unsafe to

“convicet upon them. - He, therefore, passed. an - order a,cqmttmo'
all the accused

v. * Criminal Appeal, No, 169 of 1894,
1. L R., 10 Mad., 295. . 311 Bom, H. C. Rep . 187,

@ LL.R, 12Mad, 123.- -~ (9 B. H. C. Cr, Bulings of 25th April 1889
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- Against this order:of a,cqmttal the Government of Bombay
a,ppea.ﬁd to the High Court. :

- Rdo Séheb Vdsudev J. Kirtikar, Government Pleader, for the ‘

Crown :—The Sessions Iudge has found that the confessions
were not made under the influence of any threats or ill-

- treatment offered by the police. -He finds that they were truly .

and valuntoniley vaada her +hn sanmaad Nazr T and 2 Mhaé. hatnee
Giia Voitnwariy maad uy the accused Nos., 1 and 6. That OCLIIL

 the case, they can be accepted as conclusive proof of guilt, with-

_ out material corroboration. In the present case the confessions
are supported by ample corroborative evidence. The weapon
produced by accused No. 1 was blood-stained. There was a
strong motive for the crime, as the property of the accused was
to be sold in a few days in execution of decrees obtained by
the deceased. The accused were identified soon after the murder,
and there is no reason whatever why the evidence on this -point
should be disbelieved. The Sessions Judge was, moreover, wrong

_ in holding that the coniessmn of accused No. 1 could not be used
against accused No. 2, because it was not made while the two
were being jointly trled This is an erroneous view of section 30

" of the Evidence Act. o

i ', MV .Bhazf for the accused :—Both Judge and assessors dis-
believe the witnesses who speak to the identification of the
R | M alei admeer S 2ol ncmrmdlcr Svmamsmndialla Mhate avidanas
ALy ustcu, L11CLE bbUly S lull.Ul.UuUJ.y IIIIPI.UUCbUlU. L IICIL CVIUTIILT
is, moreover, in direct conflict with the medical evidence, wkich
clearly shows that the deceased did not die’ of wounds inflicted
with a stick like that produced in Cotirt. - There is thus no

“reliable independent. evzdence to corroborate the confessions of the

accused. * Those confessions were recorded by the Magistrate un-_

der section 164 of the Criminal Procedure Code (Act X of 1882).
‘But.the Magistrate does not certify, as required by the section,
- that at the time the confessions were made before him, -the. pri-
soners<were not in police custody: ‘ This is an irregularity which
. makes the confessions Worthleés ’ ' '

i anelskah T ehangzrshah for the complamant

JARDINE J. —-In a 1ud,qment in whleh the Sessions J udge dis-
¢ cusses the ev1dence with his usual carefulness he acquitted the
three pnsoners whom he. tried for the murder ‘on Sunday,. the
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‘kth March, 1894, betore clay dawn of Sakhdrdm J)eoh a money-

* lender-at Kinjawade, in the Devgad Taluka. The two fssess:

ors also held that the charge was not brought home. The
T ‘|ANC 'cn|11’\ 1 +kn 'pﬂ fl" f\# ™" f]t\“ h“ﬂ"?hl} - l:' ‘J ‘mt\

lcal.ur;d v Uag vC I8CT CI IMuraer Proveq anda, u.uu-;“ "‘1‘3

from the assessors who said the confessions made by the pri-
soners Ghérya and Ratnak to the Magistrate of the First Class at
'Ratnégiri, on the 20th March, were, in_ their opinion, false. and.
made through fear of the police, he found that they were truly.
and ‘voluntarily made. These prisoners retracted their confess-.

jons on the 27th March ; and for reasons chiefly based on the

want of corroboration of these confessions, the Sessions Judge
held that it was unsafe to act upon them. Against these ac-
quittals, an appeal was preferred.by the Governor in Council, and
admitted by this Court as regards brharya and Ratnak, who
have been re-arrested.

~ Tt is urged for the Crown that the Court below has not gwen

© proper WelO‘ﬂB to the COIIIGSSIOTIS Ab I'Bgdl'(lb UQB acqum;eu.

prisoner Bhornak, we draw the attention of the Judge to the. -
ruling on section 30 of the Indian Evidence Act in Imperatriz
v, Tanya, Criminal Ruling 30 of the 24th July, 1890., The learned

J udge, following as it seems the rule laid down by Mr. Justice
Kernan in Queen-Bmpress v. Rangi® and followed in Queen- Em-
press v. Blarmdppa®, has acquitted the two confessing prisoners.
The rule followed in Madras is that ““a retracted confession must
be suppétted by independent reliable evidence corroborating it in
material particulars.” These cases have often been cited to us,
but, so far as we are aware, this Court while fully . conscious of
the need of caution in dealing with retracted confesswns, has
refrained from laying down any binding rule, but treated the

-value of a retracted confession as a matter of prudence rather

than of law.,” We have often in dealing with such cases declined
to treat the Madras practice asbased on a rule of law: The |

" view hitherto taken hv this T-Tw"h Court is stated in the case

MVaaliA W LRzt Ny &) VALiD SASats MVLRL Y a2 SVWRLVUlA 223

relied upon’ by the commlttm Magistrate, Reg. v. Balvani®
and in Tmperatriz v. Sanyappa“’ We have had furthér evidetice

-‘taken on the point; where the assessors differ from the Judge,
- @WLL.R,10Mad, 295, - ®11 Bom, H, C. Rep., 137,

® 1. L. R., 12 Mad., 123; " @ B, H. C. Cr, Rulings of 25th April 1889;
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as to whether the confessxons were made under terror of the :

'pohce,\ We hzwe also taken the evidence of the Magistrate,
~“ahd are now’ satisfied  that there is no reason to suppose that

uuu P!l‘iUI.lb‘lb were uluucea Dy nnreau or 111-nreaumenn to maKe .

" these confessions. They appear to have been qmte Voluntary

- and as the prisoners were in a dlfferent custody at Ratnégm
'on ‘the 20[‘)}1 Maroh it 1is hrnhqh]p H‘mf if the 1" treatment

‘they allege as glven at ijawade on the 12th and 18th March

did really occur, they would ha.ve comnlaaned about it to the

_ Maglstrate ‘at Ratnégiri. '

We, therefore, agree with the J udore that the two confessmns .

were voluntarily made; and we have next to consider them

along with the other evidence in the manner pointed out in the

| earlier demswns of this Hwh Court, as has been urged for the
Crown Vlewed in that light, the corroborating evidence - be-
comes more weighty. It is proved tha.t the prisoners had motive

of ill-will. It is possible that the eye-witnesses may have
spoken mcautlously or falsely about their ‘recognition of the

' prlsoners but even if the recognition i is untrue, the. rest of thelr

: Story may be true. "The police patel says they demed all know- '

ledge on the 4th March, and they appear not to. have spoken
' tlll the 7th, and the finding of the stiek, blll-hook shoes, &ec.,

Was two or thlee days after the murder CAs the patel d1d not
_ hold the 1nquest as requlred by Bombay Act VIII of 1867 1t is

| p0351ble that no prompt or searching inquiry - was made unt11 the )
arrival of the district police. The omission of the patel oucrht
to have been pointed out by the Courts below on the punmple B

stated in Kendillon v. Maltby®, as otherwise. it may not come
to the notice of the District Magistrate. The Court 1etra1ns
from passing capital sentences, as all the facts. of the case dre
. not clear, and as the prisoners have once been acqmtted The
Court reverses the order of acqu1tta1 -and dlscharoe, and convxcts
Gharya Sury4ji and Ratndk bin Méhédndk - of murder, and
_‘under section 302 of the Indlan Penal Code sentences them to
~ transportation for life, - _ v

, Order of acquittal quashed.

. () 2 Moo, and R., 438.°
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