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APPELLATE CIVIL.

“Before Mr.. Justice Jardine and Mr. Justice Rinade.:

A'GHAVE\IDRA (_ORIG-INAL DEFENDANT), APPELLANT, ¥. KA’ SHINA’TH-
Sl .. BHAT (ORIGINAL PLAINTIFF), RESPONDENT, *

.Defamatm——Suit Sor malicious prosecution— Evidence—DBurden of proof—Want of
reasonable and probable couse—Malice—Information given to police—Privilege—
Penal Code (Act XLV of. 1860), Sees. 182, 211, 499.

 Certain property belongmg' to the defendant having ‘been stolen, he informed the,
chief police constable entrusted with the inquiry that he snspected the stolen pro-
perty to be concealed in: plaintiff’s house. Accordmo‘ly the plaintiff’s” house was
sea.rched a.nd [its floor dug up, and the plamtxff was placedm confinement for an
) hour or so. No property was, however, ‘found, Thereupon the plaintiff sued the
. .defendant to recover damages for loss of character suffered by bhim in conseqnence.
Both the lower Courts decreed the plaintiff’s claim, holding that it lay on the "defend-
ant to prove reasonable and probable cause for the suspicion -communicated to the
police and the search of the plaintiff’s house. On second appeal the ngh Court:
reversed the decrees and dismissed the suit.

* Held (per JARDINE, J.) that the rule as to the burden of proof in smts for mahclons ‘

T av

progecunon snoum De ett.enueu to a case 111(8 wae presenu. .I.lle onus, tnerezore, la.y on
the plamtlff not only to allege in the plaint, but also to prove against the defendant
malice and absence of reasonable and probable cause for the information given by him
to the police.:- The ‘plaintiff; however, had given no evidence of his own innocence, nor

than the suspxclon of tne defendant was vrounmess, nor that the aeIenua.nt; had any -

. malice. R : . . ]
- Per RA’ NADE, J ..-——-The present casc was governed by the P]’.’lnmples which govern
suits ‘for ‘defamation, and under the circumstances the action of the defendant fell
within the exception which protects information-given toa person in authority in
the discharge of a public or private duty, where no malice in fact -is shown ‘to exist, "
See Mohendro Chundro V. Surbo Koklya @), '

-’ Thereis a distinction between the case of a false charge falling under sect:on 211 of
L the Penal Code (Act XLV of 1860) and that of false mforma.tmn given to the police
under section 182, A person prosecutmtr ‘another for an offénce under the latter
section need not prove wmalice and want of reasonable and .probable” cause except:
80 far as they are 1mphed in the act of giving information known to the. police with
the Lnowledge or likelihood that such information would lead : a pubhc servant to
use his power to ‘the injury or annoyance of the compla.mant. In an inquiry under

section 213, on the other hand, - the absence of just and la.wful ground for making-

the charge is an 1mporta.nt element, _
Babaa Ganesh V. ﬂ[ugneercim @ dlstmgmshed.
- 'SECOND appeal from. the decision of J. L. Johnston, District
Judge -of Dhirwér, in Appeal No. 800 of 1891,

. _ * Second Appeal, No, 147 of 1897, .
© . (-11Cal. W, R., 534, A2 11 Ben. L. R., 321; 8, C,,19°Cal. WV, R., .,33_ .
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| 1804, The facts of this case were these i, The defendant Réghnvendra :
Ra‘cnavey- . accused.one Someshvarbhat of. theft During thé course: ef tfhej:'
D::_A C pohce investigation he: gave information to the chief pohce .don-;??

KaSmNATH-  gtable that as Someshvarbhat often visited the house of the plamt- '
- iff, who was his son-in-law, he suspected that the stolen pro-:
perty was concealed in the plaintiff's house. *This house was ac-.
cordingly searched, and its floor dug up, and the plaintiff was-
placed in confinement for an hour or s0. No property was, how.:

_ ever, found.

....... At L:.EEI.!'I,.'I 'L [ONIRPNEY .5 R Y .._-__‘..'n L A0N .
' .LILBLGUPUU UUUP INuilk 11ed vie Plt‘:bcub Suiv vO recover nsS. Luv

as damages for loss of character, alleging that the defendant had
without any reasonable and probable cause, and with malicious
intent, caused the plaintiff's house to be searched by the police.

The defendant pleaded that he had no motive to damage the

plaintifi’s cha.ra.cter that havmo' reasonable suspicion against -
the h]nrnhﬁ' ]1::- L d eansed 'l'hn Lv'lu_ gse to he Senrnhnﬂ and {’}\Q"‘_'.

Vil paLaliving, e vu L7753 wily §

the plamtlﬁ' had no cause of act;on.'.,.m

The Court of first instance held that the burden of proving
the existence of a reasonable and probable cause for the search’
lay on the defendant, and that he had entirely failed to discharge:
this burden, and that thouOh no pecuniary damage was either -
alleged or nroved the nla.mhff' was. entitled to recover Rs. 25 ag
damages for loss of character. . The Judge accordingly passed a, -
deeree in pla.lntlff’s favour.

Mhis decree -was confirmed, o

L2 LIRL222883%

'YL annea:.
e Bt 1 uliiead

Hls judgment was as follows:

“ Plaintiff is & pmest whose reputation must have suffered among his elients from
}us housé being dug up on a complamﬁ of theft or receipt of stolen property, Defend-
ant does not deny that he spspected plaintiff; and caused his house to be searched:"
The burden was on defendant to show that he had reasonable and probable cause

for t}ns suspicion. 0% 0% * % No man has'a right to- ground--
lessly accuse a respectable member of soczety of the devmdmo oﬁence of recewmg
stolen propelty. »

Against this decision defendant preferred a second appeal to.
‘ the High Court, contending that it lay on the plalnblﬁ' to prove
malice and want of reasonable and proba.ble cause, a.nd that no
proof of this Had been given.
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N G. Olzandavarkar for - appellant.. (defendant) :—The: verdlcb

w9t

~aor nsb §he defendant-is wrong. Both the lower Courts have laid - g, CHAVES- -

the ‘burden of proof-on the. wrong ‘party. - The .onus:lies on the <

‘DRA

aﬁamtlﬁ" to allege and. prove ‘that, we had no reasonable and KA SHINATH-

probable cause for setting the police in motion. - He has not -

‘dlscharged this.burden. It is not ‘proved that defendant was '

dctuated by .malice. = All that he did was"to inform™ the police
that he suspected the stolen property to be in plaintiff’s” house.
~\To suit can lie for merely giving infor mation of this sort to the
pohce, unless the criminal law is.set in motion. This is really a
suit for malicious prosecutlon, and in such suits it is for the
plamtxﬁ both to allege and to prove absence of reasonable and

~ probable cause, and "also a malicious motive for the prosecutmn—-

Hallv. Venkata Krishna ® ; Fowlerv. Homer @ ; Abrath v, North-

Eastern Railway Company (3), Ashby v. White ®. A plamt which
does not allege malice and want of reasonable and probable cause
does not disclose any cause of action—Chejmal v. Gambhirmal ©,
In the present case the plaintiff gave no evidence to prove that

-our suspicions were groundless. -His suit should, therefore, be’

dismissed. .
* B. A. Bhigwat for respondent (plaintiffj :—This is a suit to re-
~.cover damages forlossof character, and not anaction for malicious

prosecution. - The ."infor"mation} given-by the defendant to the
police did- not charge us with théft or any other offence. There

was no complaint and no prosecution before a Magistrate. This,

- therefore, is not a suit for malicious prosecution, and the rule
telating to the burden of proofin such suits does not apply..
‘The rule in suits for defamation applies. The plamtlff has only

' -to prove the falsity of the statement made to the police, and

then the burden shifts on to the defendant. The lower Courts

. have, therefore, rightly placed the onus on the defendant, on
whose information the police searched our house, and placed
us in confinement for a timeé. The defendant is, therefore, Jjustly.
“held hable for the 1nJury done to our reputatlon by his reck-
less'act. '

® LL.E,18Mad, 394 - .’  ® L.R. 11 Ap, Ca, 247,
€2 3 Campbell, 295, ' # Sm. L. C,, 9th Ed 304,
®) P. J. for 1876, 159,

 BHAT, .~
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N. G CkanddvarLar in reply 1 admlt that, if this ‘suit 'be

‘treated as-a suit for defamation, the onus will lie on -the defend-

ant. But, in that case, no suit will lie, and no damages. can be
awarded, as the alieged defamatory statement is privileged.

 JARDINE, J. {—The plaintiff sued to recover Rs. 100 as damages-
for loss of character alleging that the defendant spoke to the-
chief constable of Bankdpur that he had a suspicion - against
the plaintiff in respect of some of the defendant’s property 'that
had been stolen, and that in order to get a search made, and

without reasonable and probable cause for the suspicion, he

with malicious intent to injure the plaintiff’s character caused
the plaintiff’s house to be searched by means of the chief cons

stahlo

SVVAIV .

'The adefendant answered -that he had no:enmity or ‘cauise

‘of enmity against the plaintiff and no motive to damage.his

character; that having reasonable suspicion, upon information,

.against the plaintiff be caused the house to be searched ; that he'
‘was not acquainted with the plaintiff before ; that the suit wag

without cause and intended to injure the defendant.

The search of the house by the police being adinitt_ed, ‘the
Subordinate Judge, although he found that no actual damage

‘was either alleged or proved, held that the plaintiff’s character
.could not but have been injured, and he awarded Rs, 25 as"-‘

The District Judge on- appeal by the defendant con.
firmed the decree. -Both Courts held that the onus lay on the
defendant of showing the existence of reasonable and probable .
cause “for the search” as the Subordinate Judge expresses it—-

< for the suspicion ” as the District Judge expresses it.

“The defendant appeals here against this ruling and because
malice was not proved. On examining the evidence, no mention
of malice is found. No authorities - are cited in .the judgmehts
of the Courts below, and:no . case of damage to fame or otherwxse

E resulting from the -action of a police officer on a complaint made

* has been cited from the Indian Reports. . Under section 157 of

the Code of Criminal‘Procedure (Act X of 1882) the ‘mhce Ofﬁ(,‘nr

vailll WOLLT VUL AL la2822ad A AUL

may investigate, on the. information recelved if .he has reason
to suspect the commission of the offence. But he shall not do 80
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if it ap;sear to him that there is no sufficient ground. He may 1894,
'_'“make ) search at his discretion under section 165, S RA'GHAVEN-

Lo DRA

. If the statement, whereof the plain o
KA'sHINATH-

‘made to a Magistrate, it is clear that it would have lain on the BHAT.
plaintiff, not only to .aver in his plaint (Girdharldl v. Jagan- '

" th (1)\ but also to show that thPrP was an absence of reasonable

FONVIW rrrav RASS VLS RIS Lilab vllGliw AL UL ARl il

and probable cause, and that there was malice or’ some indirect
~and illegitimate motive for the prosecution (Hall v. Venkata-
* Erishno @), following the decision of the House of Lords in
" Abrath v. North-Eastern Railway Company®. The Privy Coun-
“¢il had in Baboo Ganesh v. Mugneerdm ® taken much the same
~ view in a suit for damages for defamation of character which
their Lordships dealt with as an action for malicious prosecu-
tion. See also Ganga V. Rimphul @. 1If the police officer had
-referred the defendant to a Magistrate for a search warrant, this
rule will apply, Wyatt v. White (%, so far as regards reasonable
.and probable cause. - See.also Hope v. Evered ™ where there was
bona fides in moving for the search warrant. "We have been
referred to the Notes on Ashby v. White ® (sce also Skinner v.
* Gunton @) for the authorities in support of the general proposi-
tion there laid down as regards Jegal proceedings instituted for
N the bond fide purpose of asserting some supposed- right, or prose-
| cutmg a criminal charge, which, however, in the event proves
groundless. ¢« In such cases, in order, it should seem; to faciliate
the administration of justice, it is established that unless there be
bot.h malice and an absence of reasonable and probable cause, the
person against whom the proceedings are taken hasno legal ground
of action.” De Medina v. Grove @9 is one-of these authorities,

Yt Jahine wasg talran in evaention . For mare +haon
ln.ere & Juugulbuu \.LUUUUJ. W VBTl il CAUUVWUWIVLL (AU VLTS uidall |

was due on the Judcrment In Fowler v. H omer M Lord Ellenbo-
-rough said about an accusation and detention: ¢ The accusation
though unfounded was not malicious. No doubt it may prove
very detrimental to the obJect of it; but this is one of many in-

int ff complains, had beeri

(1) 10 Bom. H. C. Rep, 18-. ) (6 2914. J. (Ex.) 183. )

(2 I, L. R, 13- Mad., 394 . ™ L. R, 17 Q. B, D,, 338,

- ® L.Ri 11 Ap, Ca., 247. . ® 18m. L/T, (9th Ed), 304.
® 11 Ben. L. R., 321 ;8. 0. 17 . 1 W, Sannders, 273, note, .
W.R, 283 - ° ' 0D L.R,10Q B,152.°
) 20 Cal, W, R., 177, (1) 3 Campbell, 294,

B 794~2
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stances where there ‘being a loss ‘without an injury, the Gufferer
must consider himself not wronged, but unfortunate.” A later’
case, Padmore v. Lawrencé (1) much like the above, was, however 'f
dealt with as depending on pr1v1]e0re

The same principles have been applied by the Indian Courts as®
in Raj Chunder v. Shama Soondari Debi®, a suit for damages for-
the injury done to reputation and honour by an improper arrest in’
an ez-parte decree. In Mohendro v. Surbo ®, a suit for defamas
tion in a statement to the police that he the detendant had heard.
that the plaintiff had been guilty of a eriminal offence, the lea.rnea
Judges held that the plaintiff must first start her case by proving:
that she was not guilty, and that it would lie on the defendant
to show that the imputation was made in good faith and for the

public good. In a casein the note to Mokant Gaurv. Ha yagrib®
‘these "terms are treated as tantamount to good cause. Pro-

bably the Court meant the same thing, as the Privy Council lald
‘down later in 1872 in Baboo Gdnesh v. Mugneamm and again in
1876 in Rdém Coomdr v. Chunder Canto ©, where the prmcxple
stated in Cotlerell v. Jones © is approved as to what must be

-alleged and proved by the plaintiff suing a third person for im-

properly setting the law in motion, which case had been followed
'Aby the High Court of Bengal—Chunderkant v. Ramcoomir™,

‘The pleader for the respondent sought to exclude the present
‘case from the rules of pleading and evidence in suits for malicions
‘prosecution by arguing that the statement made by the defendant
to the police officer did not accuse the plaintiff of any offence.
He means probably that what was said was mere defamation and
did not amount to a false charge. But this distinction was not
taken in Sheikh Roshin v. Nabin®, and no authority for it- has®
been cited. The plaint’ describes it as a mere- expression of

- suspicion.” ' The fact-that it was made to a policeman; not to &

Magistrate, has not been urged ; and in Fowler v, Homer L01d'
Ellenborough made no such distinction. Nor is any such sug-

(D 11 Adol, add E,; 380, © (L.R.,41'A., 23,p. 38, 8.C.LL.R,
® L L.R., 4 Cal, 583, 2 Cal,, 233, L, R., 2 App. Cas, 186,
@ 11 Cal. W. R., 534, _ ®11C B, 713, |

we Ben L, R, 371 . (7) 13 Ben, L. R,, 547, .

(8) 6 Ben- L. R-, 377’
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Le oy

-o-ested in Sﬁm!ch Roshcm V. Nabm(” or in ’ohe aIlusxon to the’

same in Mohant Gawr v. Hayagrit®,

" If by Iabelling a suit like the present as one for defamation-it -
1is.to be. taken out of the rules applied to suits for malicious prose- -
‘ctition, then all similar suits will be so named and, as pointed- out-

-4n 8Sheikh Roshan v. Nabin, people will not risk oivine informa-

J.u AJlu.uuuuu AVUSILNIT Ve s ] F e oAbl O LLALVUE LIIR™ .

Atlon to the police, and the ends of justice will be frustrated. . The.
-question is really, as observed 'by the Privy Counecil in.Radoo.

.Gunesh v. Mugneerdm, one of substance rather than of form. ~ In
Powlerv. Home'r a suit for defamation, the rule requiring proof of
‘malice and want of good cause was applied. So also in Skeikd
* Roshan’s case and Mohendro v. Surbo, as well as in some, where
-the proceedings had been before Magistrates and suit was brought

for defamation, e.g., Kazee v. Motee®. On consideration of these -

-authorities I see no difficulty in extending to cases. like the pre-

sent the rule as.to burden of proof laid down in Abrath v. Noith--

Ea_sfern Railway Compapy™. .

_But, whether we go the whole length or only as far as their

Lordships in Baboo Ganesh v. Mugneerdm went asto the burden

-of proof, the plaintiff cannot succeed. It has been argued that’

the effect Will be to encourage false and malicious informations.

AT~ - 'nwanlnnnn ]ng been felt in 'F'mo‘]nnr] and section

.182 of the Indlan Penal Code (Act XLV of 1860) has a discourag-

‘ing operation : see Queen-Empress v. Ganesh®, approved in Queen-
Empress v. Soshi®. The protection against criminal prosecution
.and a suit for defamatlon in such circumstances is not absolute;
:as has been adjudcred in favour of a witness—Baboo Ganesk v.
.Mugneeram 3 Luckumsey v. Hurbun ®; Ndthji v. Lildhai @ ;
Queen-Empress v. Bdlkriskna(®. - It must also be remembered
-that. the detection of crime is made easier when people give
information of their suspicions and that under sections 44 and 45

.of the Code ot' Crlmmal Procedure, the g1v1n0' of certain informe:

.atlon in many ma.tters of actual mtended or susPeeted crime,

[¢Y 6Ben. L. R, 377_. ' M1 LR,15 All 21&

() 6 Ben, L. R, 371. - {7} 11 Beng. L. n. -Mw, r. u. ’
«3) 13 Cal, W. R., 276, .(E’ ILL.R., 5 Bom., 580,

@ L, R. 11 App, Cas, . () L L: R., 14 Bom,, 97,

%) I. L. B., 13 Bom., 506, a9 I, L. R., 17 Bom., 573
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becomes an’ 1mperat1ve duty, failure to perform whlch 1s' punish.
able. .

The plaint does not aver that the défendant was the cause of

the arrest or the digging up of the premises by the police at the

search, nor that after the arrest the plamtlﬁ was dlscharged by :
& .Ma,crxsvr&ce ona Lepuxu made under section 169 of the \.zl'lmma;

"Procedure Code (Act X of 1882) or by special order under section °
63. As no final discharge could be given by the chief constable,

it is doubtful if the present suit will lie. See Venu v. (’nm-om(l) _

o LAUIAIUARL 28 RIS -—vv

Moreover, the plaintiff has given no'evidence of his own innocence,
nor that the suspicion expressed was groundless, nor that the

‘defendant had any malice. He did not even' tender eviden’_ce of

malice, or attempt even to prove the terms in which the defend-

* ant had expressed his suspicions, The mere fact that no stolen

property was found, does mnot suggest anything against the

- defendant, as stolen property often passes through many hands,

and is often removed from fear of search.

For the above reasons I would reverse both decrees and dismiss
the suit with all costs on the respondent.

RANADE, J,:—1 agree with Mr, Justice J ardine in his ﬁnai deCI*-

sion, but my ‘reasons for so doing are somewhat different from

1 SN T T RURNIPE SUNSRDNSIT T RS Lol SN TR LI, D
TNnose wiicn nave peen s¢u 10rvil 111 1118 ]uugmenv.o

Both the lower Courts have treated the original claim in this

“case as a suit for d‘alnages for loss of character.. The appellant’s: .

s IR P IR RLY P IR P ) i1
pleuuel a.umj.ul.eu tnay, 11 one ciaim oe chdrubu as & suu', Ior

loss of character, the lower Courts were nght in ‘placing ' the

burden of proof on the appellant (defendant) It was, however, "

‘contended that the claim was really a suit for malicious.- pro-
‘secution, and as such the burden of proving mahce and want; of
probable and reasonable cause should have been placed on the

respondent (plamt1ﬁ)

"It appears from the record “that the appellant accused Tone

Someshwar Bhat of a theft of his prOperty, and as this Someshwar

was respohdent’s. fa.ther-m—law, and used to- visit: respondent’

house, appellant informed ‘the police constable entrusted with the:

inquiry. tha,t he suspected tha,t the stolen property was concealed
~ M 1, T R., 6 Bom,, 376.
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in. respondent’s (plaintiff's) house, and this house was accordmgly.‘

searched,ba,nd its floor dug up, and respondent and his wife were
_ placed in confinement for an hour or so.: No property was found;

- and thereupon the respondent brought his suit for the loss of ’
* character suffered by him in consequence of this imputation. The -
«question for consideration is, whether a claim brought under such’
scircumstances can be regarded as a suit for malicious prosecution.

. There was admittedly no prosecution in this case, and no com-~

pla.mt made to the Magistrate. In many of the cases cited by
appellant’s pleader in support of his contentlon, there had been
either compla.mt, or a prosecution before a Maglstrate, or both.: In
the case of Baboo Ganesh v. Mugneerdm®, the plaintiff had been

‘brought before a Magistrate, who had dismissed the chargefor want.

Y £ Mhie Alarmant wrac alona svsmncand 3
@I Prooi. 1nis eiement was also PI"USvu‘G in the cases of Hﬂvll

v. Venkatakrishna® apd Chejmal v. Gambhirmal®, both which
authorities were relied upon by the appellant’s pleader in support
of his contention. It is true that their Lordships of the Privy
Council have in their judgment in Baboo Ganesh v. Mugneerdm®.
stated that the evidence in that suit, which was ostensibly for loss
of character, raised the same questions which would be raised inan
action for malicious prosecution in England. -However, for the
reasons given above, that case, and the other cases cited before‘
furnish no analogy to the present case where there has been no.,
- ‘prosecution, and no complaint before a Magistrate, and I du
not think that it will be proper to extend the protection given to
".an honest complainant before a Magistrate to cases of false in-

formation supplied to the police, The criminal law makes 2

‘clear distinction between a false charge which falls under sectmn
211 of the Penal Code, and false information given to the pohce,
in which latter case the offence falls under section 182 of the same
Code. If plamtlﬁ' in the present case had chosen to plosecute the
‘offender under section 182, it would not have been necessary for
'hnn to prove malice and want of probable or reasonable cause,
except so far as they were 1mphed in the act of giving mformatlon_
“known. to be false, with the knowledge or hkehhood that such in.
i forma.tlon would Iea.d a pubhc servant to use his power to the

'(l) 11 Ben. L. R., 321, ¢ (3) P.J. for 1876, Do 159
(2J I. L. R-, 13 Mad.; 394o . ‘4-) 11 Benn L Ra, 3)1 at po 329.
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injury" or annoyance of the complainant. Inan inquiry under.
section 211, on theother hand, proof of the absence of just gnd law. .
ful ground for making the charge is an important element. There

18 good reasén for this distinetion. People in this country, as elses-

where, think twice before bringing a regular complaint before a
Magistrate. No such precautions are taken or deemed necessary
in the case of information given to the police. It is no doubt:
necessary in the public interests that people should be encouragéd:.
to give true information, but it serves no public interest to protect:
persons who, without thought of consequences, set the police in.,
motion on random suspicions. If every injured person has to-
prove the presence “of malice in fact as an operative motive in

- the false informer, and he is further requlred to prove absence

OI reasona Dle (,d:U.b(/, T;Ilb I'ebIIlUS \V]ll UB cerualmy CltﬁDl IIIlEIl Ud-L to b.[.lt?

interests of the public generally.,

* It may indeed be urged that the criminal remedy under section
182 is open to such injured persons. Proceedings under that
section cannot, however, be taken without the sanction of the
public servant, and that is not always easy to obtain. I do nob
see any reason why the injured party whose house is searched’
and the floor dug up on the strength of false information, éiiidf
who with his wife are kept under confinement in the presence of:
a Panch for a time, should not be permitted to sue for loss of’
character, 'md ‘why when he brings such a suit; he should be:
required to prove ‘not merely the falsehood of the imputation, but
also the presence of malice, and the absence of probable and rea*
sonable cause in the complamant

At any rate, both the lower Courts have treated the suit in the
‘presenu case as & claim for damaoes for loss of character, and T
‘think in’second appeal the rights of the parties must be Juugea
accordingly. The principles which govern suits for dei"_amatlg‘rs
must, in my opinion, govern the decision of the present case.
These prlnclp]es are clearly }ald down in Mohendro Chunder.v
Surbo Koklmjaﬂ) where the defendant had informed the pohce
that he had heard that p]amtlﬁ' had been guﬂty of a criminal -
éffénce, Tt was laid down in that case that plaintiff must on]v-.
show the fals1ty of the information, and it would then be for the -

- (1 11 Cales W. R, 534,
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fdefendant to prove that the chmge was made in good faith, and
for thepublic good,—in, other words, that his act was protected
by one or other of the e‘zceptmns of privilege recognlzed by. both
\A:CIV11 and criminal law. Applying these rules in the present case,
it has to be noted that the theft was of defendant’s own property,
“and he accused a near relation of the plaintiff, who used to visit
:plamtm s house. The information given was confined to a sus-

:The search and the digging up of the floor was the act of the

_the police, and admittedly no special damages were claimed or -

picion that the property might be concealed in plaintif’s house.

ica aonatalila annqvnn”v not taken I-nr him at the 1-nal--:n—\nn af
tl\ll-l-\.lu \_uuuuwu;u tltluu. ULLULJ JAV U VOVILZTAL LIARAL AV AV luUUWLJ.UU UL

the defendant. The defendant did not 1nform anybody else but

alleged. Under these circumstances, the action of the defendant

falls under the exception which protects information given to a

person in authority, and in the discharge of a public or private

‘duty, where no malice in fact is shown to exist. “If fairly war-
“ranted by any reasonable occasion or exigency, and it is honestly

. made, such communications are protected for the common con-

venience and welfare of society (Addison on Torts, page 165,

_A5th Ed.). Lord Campbell in Hauzson v. Bush® and Whitely

v. Adwms® has laid down that a communication made bond fide
upon any subJect-matter in which the party commumcatmov has

Can intoract or 1'n rafar "enee ‘lr\ whinh ha haq
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~ed, if made to a person having a corresponding interest or .duty,

although without such privilege the -communication would be

" actionable.” The appellant had a duty and interest in commu-

nicating his suspicions to the police constable, who also had a
duty in the matter. The appellant was not responsible for the

subsequent annoyance caused by the search. = The suspicion was
“not wholly without ground, seeing that therc were the alleged
‘relationship and the visits. Under these circumstances, I must
“hold that the defendant was protected by the privilege. It was
=not a case of a wanton, reckless, or 1ncon31derate charrre o

On thls O'round I concur with Mr J us{-,lce J ardine in holdmg

,:that the decrees of the lower Com rts must be reversed, and the
claim dismissed with costs.

. . S , Dec:ee reversed,
- W2L,J,Q B, 25 @ 83 L. J.,C. P., p. 895 _
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