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f'.1895- " The ﬁnclé’s sons are indeed mentioned in'pl. 4 of Ch. II, séc: 5, -
BUSE;OOBAI‘ :'of the Mitdkshara; which introduces them as belonging to the class

" Zootsxma-s described in section 3 as “ sprung from the same family with

Rt the deceased and connected by funeral oblations, i.e. the paternal

grandfather and the rest,” but they cannot be regarded as speci-
ally mentioned in the succession so as to exclude the operation

‘ of the above rule. Moreover, there is force in what'is said in.
"Weq"‘ and Rithlar (29vd TAY » 479 +hat the @+nh.mn+‘|-1o1n [ nng'l-\&
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. to be placed, on account of her near relationship to the deceased
~immediately after the paternal grandmother, up to whom only
the succession is settled by special texts.”

We musﬁ, therefore, reverse the.decree of the Court below and!

4.

declare that the plaintiff is the nearest heir of H4ji Jackeria, and -

-send- back the case for disposal after finding on the remaining-
-issues. Costs to abide the result.

Case remanded.
Attorneys for appellant °~—-Mesers Tyalyt, Dayabhaz and C’o.
Attorneys for defendan»e —Messrs Bhdishankar and Kanga.

. Before M. Justice Starling.
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June 15, e .- KURIMALI AND oTHERS, DEFENDANTS. "
KHETSIDA’S BURMOOKHROY—CrAmMaNT.

Erecution— Decrec—Attackment under decree of High - Court of :property already-
attached under decres of Small Causes Court—Claim fo attached property, by
what Court decided— Civil Procedure Code (det XIV of 1882), Sec. 272—Jurisdice

. tion——Pmctz‘ce—-—Prooedué'e. : '

v In ‘execution of a decree obtained in the High Court ‘the plamtxﬁs, on the 22 nd of
" “Mareh;. 1890, attached certain property of the defendant, which, however, had beed
.already attached -on the 22nd of February, 1895, by one Rijbdi, ‘who had obtained 3
decree against-defendant in the Court of Small Causes. - The plaintiffs’ attachment was,
therefore, effected under section 272 of the Civil Procedure Code (Act XIV. of 1882) by
a Dotice addressed by the Proﬁhonotary of the High Court to the Regxstrar of the Smalk
. Causes Court The claimant was mortgagee in possession and the defenidants were--
- his tenants _Onthe 27th Febmary he had lodged a claxm in the ‘Small Causes Courf:

* Smt No. 143 of 1894.
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.to ‘the -said ‘property as mortgaﬂee in .possession, and on- the 25th March, 1893, a
_conseut order was passed by the Cluef Judge of that. Court dn‘ectmcr that R4jbAai’s
attaehment should stand sublect to the claimant’s claim.

On the 2nd Apnl 1895, the clamm.nt apphed to the Chief Judge of the Small

‘Causes Court to issue a notxce to the plaintiffs in this suit, under section 272 of the
_Civil Procedure Code, to détermine .the question of priority of claim to the attached
. property between himn and the plaintiffs, His a.pphca.tmn was réfused, the Chief

Judge being of opinion that he could not interfere in’a High Court suit, The ‘
cla.una.ut then filed his ¢laim in the I‘Iwh Court, and took out this summons to temove

“the p}amtxﬁ‘s attachment.

, Helzl that under section ‘77 2 of the (‘wﬂ Procedure C'ode the pmall Causes Comt
“was the only Court to decide the question of priority between the clzuma,nt ‘and the

plaintiffs.

. In chambers.. .Summons taken out by, the claimant (Khets.1da.s
uulmooxnroy ) dated 15th May, 1895, calling on the plaintiffs o
show cause why an attachment levied by them on certain property
as belon«ung to the defendants should not be removed, &e.

N i\ .1116 pmmmnb oowmeu a GBCI ce 1'.[1 UD.IS SU.IU aﬂ'ﬂﬂ.nbl} sne ue e d'
ants for a 'sum of Rs..5,839. In execution of this decree they
‘on the 2nd March, 1895, attached certain goods as belonging. to-
the defendants. This property had been already attached on
the 28th February, 1895, in execution of a decree obtained by
one Réjbdi against the defendants in the Bombay Court of Small
~Causes (Suit No. 27498 of 1894).. " The attachment of the plaint-
iffs'on the 2nd March, 1893, was, therefore, effected by a notice
under section 272 of the Civil Procedure Code (Act XIV of 1882)
addressed by the Prothonota.ry of the High Court to the Registrar

.of the Small Cause Court.

‘The claimant’ was the landlord of the housé in' which ' the
attached property was lying, and the defendants were his tenants.
He had on the 28th February, 1895, lodged in the Court of
-Small Causes a clalm to the said goods as mortgagee in possessxon
~under a, Gujardti writing dated the 20th February, 1895, ThlS
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'; on the 25th’ March 1895, and ‘& consent order was passed. d1rect-
“ing that Rd, Jb{u 3 attachment should stand subject to the claim-

_’,ant 5 clalm
‘- On the.22nd" April, 1895, the cla'}mant' é,ppliéd to the Chief
‘Judge to issue a notice to' the plaintiffs, under section 272 of the
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C.
Civil Procedure Code (Act XIV of 1882), to attend in order to:
determine the questidn of priority of claim to the said - property,
as bUhWUUu une uu.uud.nn dJIlU. Ullﬂ pla.lu.mnb, DuU U[le Uﬂle[ duuﬂ‘e
declined to grant the application, being of opinion that he had no-

Jurlschctlon to issue such a notlce ao'alnsf, the plalntlﬁ's In hls '_
order he qmd — S .

“Xam of opxmon that apphcant shoald eommence by filing a claim in the ngh
Court, which may, if that Court'so order, be transferred . here for this Court to
adjudicate under the proviso of section 272, It would not, I think, be rxghb for this
Court to issue the notice prayed for, as that only could be done by in effect assuming
a jurisdiction i in the High Court suit which this Court does not, possess.”

The claimant thereupon filed his claim to the said property as

' mnrfo'::: crpp in ancnqmnn nnr] on {"hn lﬁﬂ\ Nr'uv 1RQ 3, fnn‘lr out tha

ULIU

abovementloned summons to remove the plalntlffs attachment
" Motildl, for the claimant, in support of the summons.
Inverarity, for the plaintiffs, contra.

StaRLING, J.:—A suit (No. 27498 of 1894) havmg been ﬁled"
in the Court of Small Causes against the defendant in this suit,.
a decree was passed against him, and certain moveable property
was attached in execution thereof and taken into the custody of
that Court. The plaintiff in this suit having obtained a decrce
herein appiied to attach the same property in execution, and in
accordance with the provisions of the first portion of section 272
of the Civil Procedure Code (Act X1V of 1882), the Prothonotary
sent a notice of attachment to the Court of Small- Causes.
Thereupon the present claimant applied in that Court to raise
the plaintiff’s attachment on the ground‘that the defendant had
mo attachable interest in the property The Chief Judge of- the
‘Court of Small Causes refused. to issue a notxce on the ground:
that such an act would in eﬂect be assuming a jurisdiction in a

"Hwh Court -suit which his Court did not possess - On this thei

-claimant took out the present summons ¢alling upon the plamtlff
to show. cause why hlS attachment should not be’ ralsed

At first sight, 1t may seem strange that the Court of Small'
‘Causes should be competent to decide tpon the vauamy ‘of an”
atta,ehment issued by the High Court; but the whole questmn“

‘turns upon what course of procedure has been provided by thez
Legislature in the Civil Procedure Code. Now, the same section
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95. .
which pomts out how the attachment of property deposited in or, 18

in the custody of any Court is to be effected also prov1def that J‘;}gé;éﬁ“-

J.ﬂ Subﬂ. a C&be any quesulon OI D]_D].b' or PLLUIJU‘)I allblu.s UCu vy Cuax . ISMA’IL
the decree-holder and any other person, not being the judgment~  Kyrnsaun.

debtor, claiming to be interested in such property by virtue
of any aqsmn_ment attachment, or otherwise shall be determined
by such Court,” i.e., the Court in whose custody the plopelty is.
The words of thls section seem to me to be too clear to admit of
any argument ; and in‘my opinion the Court of the Small Causes
is the only Court which under the Code can decide the questlon

. Now mxsed before me.

. The pomt does not seem to have- come up dir ectly befow any
of the Courts for decision; but in the case of Debee Pershdd v..
Gujddhar Rdm® the meaning of section 237 of the Civil ]?roce-
. dure Code of 1859, which is similar in “effect to section- 972 of
the present Code, and the latter” portion‘of which is almost word
for word the same as the latter-portion of section 272, was dis-
¢ussed in connection with the question whether-the Court.in
~ which the attached property was, could decide a question as to.
the.validity of an attachment in:a miscellaneous proceeding, or.

whether it was necessary to file a suit.  In delivering judgment,
I r‘n“n]’\ {" T qa;r] i W‘r:zivo‘mnpn:yr nh‘ a Qﬂﬂl’l?‘;"‘f ;Q ﬂn'nnqifpd in 2

Court of Justnce any question of title or pnorlty arising between'
_the decree-holder and other persons than the - defendant shall be
determined by that Court, the reason apparently being that there
may not be an unseemly conflict between the Courts.”

Thls is.in- exact conformlty ‘with the ‘opinion whlch I had
fn’nmnﬂ hn?nra T fannd thic eace and T mﬂq'l- therefore. hold that :
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this Court 1s not the one in which the questlon which the claimant
' seeks to1 ralse ‘can be determmed I must, therefore, drsmlss the.
, summons Wlth costs '

As the Chlef J udo'e of the Court of Small C'auses has only

refused to issue a notice, I see no obJectlon to a fresh application
]\Annn- mnr]n +n ]-nm and T }\avn no. dounbt that he will now hear
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the matter but if he conmders tha‘o he is bound by his prevmus
. refusal the only course open to the. claimant’ will be an appli-

- @) 20 Cal. W, R. (Civ, Rul,), 73,
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¢ation to this Court on its appellate side to exercise its extraordi’

nary jurisdi(;tic')n under section 622 of the Civil Procedure Codeé.
Aﬁtorneys for the claimant :—Messrs. Bicimeil, Merv’ciay’i and’

Motital. - : : ‘
Attorneys for the plamtlﬁs r—Messrs. Matnblmz and J amzet-

I(bfﬂ.

CRIMINAL REVISTON.

qum'e Mr Justice Jardine and Mr. Jusmce Ranade
IN RE NABISHA'H.*

Crzmmal Procedure Code (Act X of 1882), Sec. 431-—Appeal by accuse(l ezyam:#
" Gonviction—Death of appellant— Abatement of appeal—Appeal—-Remcd Yy open tot
the deceased appellant’s heirs— Piactice. -

" Two persons; Mahomadéhédh and Nabishdh, were convicted of criminal breach of
trust and each was sentenced to one year’s rigorous imprisonment and a fine of Rs, ,OOO
Both pnsoners ﬁled an appeal to the High Court, Nabish4h died pending his appeal
On Mahomadshik’s appeal the Hwh Court passed an order acquitting him and re-j
versing his conviction and sentence. Thereupon one of the relatives of the deceased -
Nabishih applied to the High Court to set aside the conviction and sentence passed
in his case, and order the fine to be refunded,

Lo

Held that on Nabishali’s death his appea.l abated "under-section 481 of the Code

\Jrlulludl rruLeuuxe \ALB A OI lOOd).

As the case turned on the apprec:atxou of evidence, the ngh Court dechned to mter..
fere in the exercise of its revxs:onal jurisdiction, referring the 1egu1 representatwes
of the deceased to the Gov ernor in Council for redress ’ !

THIS was an apphcatxon for the exercise of the High Court’s’
criinal revisional jurisdietion under section 439 of the Criminal
Procedure Code (Act X of 1882).- |

‘Two persons, Mahomadshsh Rahimanshdh and Nabishdh'

Rahimanshdh, were convicted by the Sessions Judge of Sétdra of

."the offence of criminal breach of trust, and sentenced each:to one
iyear’s rigorous imprisonment and a fine-of Rs., 1,000.

Agdinst the said: conviétions and ‘sentences both -the: ‘accusedy
Mahomadshéh and N abishéh, appealed to the High Court.

'On 18th Auo‘uqt 1894 “and “after the appeals had been ﬁIed in
the High ‘Court, Nabishéh died; -

¥ Application for Criminal Revision, No. 229 of 1894,



