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quore Sw Oharles Sm gent, Kmqkt, Ohief Ji ustwe, and Mr, Justice Bayley,

RUSSOOBA’I (omamr, PLAINTIFF), APPELLANT, v. ZOOLEKHABA'I o 1895,
{nnmnnr DWI‘F'NDAN'F\ RrspoNDENT.* . . : .MM"G’G:&

IR { nlzemtance-—Step mother—Right of step-inother to succeed to her step-son in
‘ ; prefer ence Lo his patez nal first cozmm '

: .A fpn-mnfhm sneceeds to the nrone _,.\Ir of hn step-son in preference to the ste

ther succeeds to the property of her step-son in preference :
00’s paternal uncle’s son. . R S

" Suir by a step-mother to recover her step-son’s property from.'
hls w1dow on the remarriage of the latter. :

’.I‘he pa.rbles were Kutch1 Memon “\Ia.homeda,ns and’ as such
ﬁubgecb to Hindu laW(l) '

The nlammﬂ? was the w1dow of one Hau Joonas Hé:ii Abdul
. Sackoor. The defendant (Zoolekhabdi) was the widow of Hsji-
Jackeria Héji Joonas, the son of Héji Joonas Héji Abdul Sackoor.,
The plaintiff was the step-mother of the said H4ji Jackeria,. .
H4ji Jackeria ‘died in 1876, and his. widow (the defendant)
-came into.possession of .a large amount of moveable property
(viz. money, ornaments, jewels, &c.,) which had belonged to him.
The defendant subsequently remarried, and the plaintiff filed this
suit -claiming the said property as the nearest heir of HaJl
Jackema. She alleged in the plaint as follows:— '
’ “5 The defendant has since remarried ; and the- p]a.mh&‘ says that- accordmg
%o the custom and usage of the Kutchi Memon commaunity to which the said Héji
~Jackeria belonged, the defendant has thereby forfeited all her interest in her said
husband’s estate, and also in the said ornaments presented to her as aforesaid ; and
the plaintiff as the nearest heir of the said H4ji Jackeria is now entitled thereto.” *
- The defendant filed a, ertten statement in which she. stated
(mtefr alid) as follows :—
¢5. The defendant denies that there is any custom or usage as alleged in paras.
graph 5 of the plaing, The defenda.nt denies that she has forfeifed her rights and
interests in the property mentioned in the plaint by hér remarriage as alleged. Even '
if such a forfeiture did take place on remarriage, the defendant submits that the -

plamth 1s not the person who would be entitled to such property, nor would she be. .
- -entitled to any of the property claimed in this suit.”

o * Suit No. 481 of 1891 ; Appeal No, 833,

- Q) See Mahomed Sidik v, Hidji Ahmed (1, L. R., 10 bom., 1); doam, baam‘ Y (,. y: P
.Tumer (I L R., 9 Bom,, 158).
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1895, It appeared that the deceased Heji Jackeria, lefb a first cousin-
Russoosa’ts (@ paternal uncle’s son) him survivieg.
Zooisicka- At the hearing. before Farran, J., the following issues were -
P raised i— -

(1) 'Whether the plaintiff is nearest heir .of H& Jaekerie;"

and as such pnf _1 ed to mami‘am this suit ?

(2) Whether the custom alleged in parabwph 5of the plaint.
is a valid and.subsisting custom of the hutchl Memon ecom-

It M &-rv

FSSATIERS U‘y

. (8) Whether at the date of the defendant’s remarriage she had
any property liable to be forfeited under the alleged custom ? .

(‘f) VV nemer 'DHB P.l&lIlDlI[ IS enmmea BO any ana Wnau IGIIEI m
th1s smt ? '

+-Counsel for the partzes agreed that the first issue should -be’
tried first; as, if it ‘should be found in the negatlve the dec:smn i
vould dispose of the suit.

- Lang (Advocate General) and Seott for plaintiff :—They cited
Ashdbdi v. Hags Tyeb © ; Abdul Cadur v. C. A, Turner @ ; West,
and Biihler’s Hindu’ Law (3rd Ed) p. 471; Gojddds v. Skmmomt :
Shdhdgirdo ®.

Jardine and Russell for defendant -—They cited Mayne S '
Hindu Law (5th Ed.), para. 522 ; Kesserddi v. Valad Ratyz @; Ky-
mdravelu v, Virana ©; Muz‘.tammal v. Vengalaksl_ammmmal ®.5
Mari v. Chinnammal @ ; Mitdkshara, Ch. I1, sec. 5, pl. 4.

Farrax, J. :—I think the case is.governed by the Mitdkshara,
Ch. 1T, sec. 5, pl. 4. Tt appears that H4ji Jackeria, the defendy
ant’s former husband whose property is in question here, had
-an uncle (H4ji Céssum) who was his father’s brother. That
“uncle- has left & son (Ahmed H&ji: Cdssum). He i is, ‘therefore,
a named heu, and as such excludes a female as wife’ of a gomija.

o 1. L.R,9 Bom » 119. ’ B I. L. R., 4 Bem., 188.
@ Idem.p. 158, ® 1. L.R., 5 Mad.; 20,
(3) L L. B., 17 Bom,, 114. (6) Zdem p. 32,

Y M L L. R., 8 Mad,, 107,
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| upon the authorities, that- the term “ méta ” does not - mclude ‘the

step-mother I find the first issue inthe negative and dismiss the
. sult with costs

The pla.mtlﬁ' appealed
~Ba,da wdin Tyabjs and Inverarity for the appella.nt
."Lcmg (Advocate General) and Macphez 807 for the respondents

‘In ‘addition to - those cited in-the lower Coult the following

r Paldhonahs
JLuthorities were cited :—Rdchdva v. Kalingdpe ©; Rakhimdbd: v.

ﬂ’ukamm“ Vithaldds v. Jeshubm @,

SarcexT, C. J. :—The questlon raised by this appeal is whe-
‘ther the step-mother or-a paternal uncle’s son has - the preferable
‘right of succession. . In Kesserbds v. Valab Rdoji 9, Westropp,
~C J.,:says that although the- step-mother cannot take as heir
‘under the term * mother ”, it is a- necessary inference from the
cases .of. Lakshmibdi v. Jayram Hari ® and. Lallubhai v. Mdn-
Fuverbdi © that she is entitled to:inherit as a getrdja sdpinda.
The latter case as explained by. the judgment in Rdchdva v.
Kalingdpe ® must be taken as deciding that the widows of
gotrdja sipindas in the case of collaterals are to be preferred to
the male gotrdjas in a more remoté line, and-a fortior: the widow
of a male gotrdja in the ascending line, which is the case here, will
l;a.vq that preference - over such collateral. Unless, therefore,
there is an exception to that rule, the step-mother would appear

Tivern a4 Trsscimen —m =¥ 3 e~ ==s)a 5 g

€0 have a prior- .uUuu 10 uuc pu.bel‘ual iuluc 8 son, WwWIil0 replebeuub

a remoter line of. succession.. Mr. Justice - Farran, however,
considers that the express mention of the paternal uncle’sson in
'Mxta.kshéra. Ch. II, sec. 5, pl. 4 has that pﬂ'enl-

, In K e.s-serbm, v. Valab Raoji®, where the question was between
'the step-mother and the half-sister, Westropp, C.J., says (p. 209) :

“There was not any intention on the part of the Court which
‘decided Lallubhai v. Mankuvarbds to displace a person so specially.

mtroduced ” as included in the term “ brothers” Who are one o‘r‘
j‘hp “ ('omnapf series of heirs” '

Loy PR aTR naaTas S

" @ LL.R, 16 Bom,, 718,
K (2) Io L. R“ 11 Bomd 47"—520
® 1. L. R., 4 Bom,, 219, .- -

® L L. R, 4 Bom,, 188 at . 206,
(5) 6 Bom. H C Rep" ]0-1.
"® I L. B., 2 Bom, 385
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f'.1895- " The ﬁnclé’s sons are indeed mentioned in'pl. 4 of Ch. II, séc: 5, -
BUSE;OOBAI‘ :'of the Mitdkshara; which introduces them as belonging to the class

" Zootsxma-s described in section 3 as “ sprung from the same family with

Rt the deceased and connected by funeral oblations, i.e. the paternal

grandfather and the rest,” but they cannot be regarded as speci-
ally mentioned in the succession so as to exclude the operation

‘ of the above rule. Moreover, there is force in what'is said in.
"Weq"‘ and Rithlar (29vd TAY » 479 +hat the @+nh.mn+‘|-1o1n [ nng'l-\&

IV SAMIAVA A7 LARIAVA U.I-u | A ) 1]‘ B H Viiwwv viay UUUP “LUU!J\JI-

. to be placed, on account of her near relationship to the deceased
~immediately after the paternal grandmother, up to whom only
the succession is settled by special texts.”

We musﬁ, therefore, reverse the.decree of the Court below and!

4.

declare that the plaintiff is the nearest heir of H4ji Jackeria, and -

-send- back the case for disposal after finding on the remaining-
-issues. Costs to abide the result.

Case remanded.
Attorneys for appellant °~—-Mesers Tyalyt, Dayabhaz and C’o.
Attorneys for defendan»e —Messrs Bhdishankar and Kanga.

. Before M. Justice Starling.
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June 15, e .- KURIMALI AND oTHERS, DEFENDANTS. "
KHETSIDA’S BURMOOKHROY—CrAmMaNT.

Erecution— Decrec—Attackment under decree of High - Court of :property already-
attached under decres of Small Causes Court—Claim fo attached property, by
what Court decided— Civil Procedure Code (det XIV of 1882), Sec. 272—Jurisdice

. tion——Pmctz‘ce—-—Prooedué'e. : '

v In ‘execution of a decree obtained in the High Court ‘the plamtxﬁs, on the 22 nd of
" “Mareh;. 1890, attached certain property of the defendant, which, however, had beed
.already attached -on the 22nd of February, 1895, by one Rijbdi, ‘who had obtained 3
decree against-defendant in the Court of Small Causes. - The plaintiffs’ attachment was,
therefore, effected under section 272 of the Civil Procedure Code (Act XIV. of 1882) by
a Dotice addressed by the Proﬁhonotary of the High Court to the Regxstrar of the Smalk
. Causes Court The claimant was mortgagee in possession and the defenidants were--
- his tenants _Onthe 27th Febmary he had lodged a claxm in the ‘Small Causes Courf:

* Smt No. 143 of 1894.
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