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Bafore M'r. Justwe Far: Tomn cmol M. Justwe Oandy

KA'SHIBA BIN NARSA’PA NIKADE (omenun I’LAINTIFF), APPELIANT,

0 SHRIPAT NARSI‘IIV,DEGEASED, BY WIS SON AND HEIR RA'MGHANDRA
. AND ANOTKER (ORIGINAL "DEFENDANTS), Rnsponnnms *
Domieil~Widow's domicil—Capaeity to mnfmet-];aw-—Ld'w of domicil regulatds

arGire v Wiirvsliot by’ ke = L7

) capaczty 1o contr agt—M S0t — C'ontviac’t bya mmor~Lmbehty’ of minér—=Contrast:
- Act (IX of 1872), Secsi 11, 128 Prinicipal. and. surefy—Surety of @ Minor="

i Liability,

- The domieil of & widow is the: sa,me as tna.t. of, ner nusoa,nu. unless she has ¢
ed xt after hls death ‘

By the law. of Encdand the questxon of the capa.exty of a person-to enter intb
a contract is declded by the law of his domlcll This prmclple of - Enohsh law is
adopted by section 11- of the Contiact Act'(IX of 1872),

PRI
chiang-

" A minor cannot be’ 'sued ofi & bond’ etecuted by tiim dumng mmonty and ndt :

ratified by him after his majority.

~ A surety to a bond passed by'a minor for moneys horrowed for purposes of litiga- |

tion -nof- found - to be »necessary, is ua,ble to be- sued on- it whether. the contract
bf the minor is considered to be voxd or vmda.ble.

- SrcoND appeal from-the decision’.of. C.. G..'W: Macpherson,
Dlstnct Judge - of Belgaum,  reversing the decree.'of Réo Sdheb

R.-G. Bhadbhade, Subordinate Judge of. Chikodi, .
+~:'The. plaintiff sued to recover :Rs. “1,194-12-:6 due on- a‘bond,
- ddted: 29th November, 1887, executed:by-the first-defendant; who

‘was -a minor.; Thet sécond - defendant-and - his: son, the :third -

defendant were: suretles.

Defendant No: 1 (Lakshm1ba1) did xrot: appear at ‘the héaring ‘6t
the suit, Defendant No. 2 was dead: - The third ‘defendant’ (Réftﬂ-

_ chandra.) contended that the bond was vo1d ds thie ﬁrst defendant
“was a minor when, it was excctited, and that he; therefbré was

1ok liable “as sulety "Hé also contended that thé suit was ndﬁ g
“riaintainable in thé Court 46 Chikodi, as ‘the " first defendant '

resided - at Kolhdpur (outside British territoty) whiere " the bord
‘was: executed

The Subordlna.te J udge found that though the ﬁrst defendanﬁ
‘the’ executant- of 'the bond, resided at Kolhépur, the suit’ weis
mamtama.ble in the ChlkOdl Court inasmuch as the third' defend-
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1894, _ant resided within-its jurisdiction.thak- asthe parties rgsx&/d -

. Easmma - Within British territory,and the pla,ce of payment being obviously
g i:;"xf - the cred1tor’s remdence, the vahdlty of the contract must be tested

‘Narsmve by the law of British India; that the bond was voidable at the

7" instance of the first defendant, but was not-void, and that the

.deceased second defendant and his son, the third defendant, Beirig B

gureties on -the bond, they. were liable to the plzuntm s .claim.

He, therefore, passed a decree awarding the claim with- costs.

The defendants preferred separate appeals. The Judge found' |
that the first ‘defendant was subject to English law, and that by -
that law she was a minor when she executed the bend, and was,
therefore, not hable upon it, as she had not’ ratified it after attam-
ing majority. He held that as the first defendant was not liable,
‘the third defendant, being a surety, was not liable, and he acecord-
mgly reversed the decree,

| 'I‘he plamtlﬁ preferred a sécond appeal,
V’&LCE]’&, with Gokuldds K Parekh for the appellant (plamtlﬁ')

 Lang (Advocate General), with Mahadeo C. Apte, for responcl
ent No. 1 (defendant No. 3), v

Inverarity with Dhondu M, Sauzgm, for respondent No. 2
(defenda.nt No. 1). - )

- The: following authorities were cited ‘in the argument:—
Story’s Conflict' of Laws, articles A82_ ,637, (a) ;. Westlake on
Private International Law, p. 45, article 353 ; Tudor’s Leading
Cases, p. 284 ; Chitty on: Contracts, pp. 209, 586, 687; Addison
on .Contracts (8th Ed. ), p. 127; Parson’ s Law of Contracts
‘Vol I, p. 329 ; Indian Contra@ Act. (IX of 1872), Secs. 11
D‘i _1,40 145 M&yne ’s ﬂlll(lu .UbW'V-, arts. .I.V.I., 130 uoapm V
‘Cooper(l) Hari. Ré: v. Jitan Rim® ; Fatima Bibi v. Debnauth :
-Shak® ;. Mahmed Arif v.. Saraswati Debya®'; Hanmant, Lakshman 4'
lv. Jayamo Narsinh®, |

FABRAN J. :—This was a suit on a bond executed by 1 the defend- .
“ant- Lakshm1ba,1 to secure. payment to_the plaintiff of. Rs. ,OOO |
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* Shidejirdo N. Nimbalkar, a British subject, who had his domicile
‘in ‘British ‘India. At the time of éxecution she was stayingin = Xa’sursa
?Kblh"épur She was ‘then . -admittedly under the age of eighteen sgl:’{pAr .
“years, but would seern; though there is'no express finding upon the ~ NARSHIV -
- point; to. have completed hér sixteenth year. Themoney was bor:
rowed in connection with a suit about her desgat property. The
-District Judge states in his judgment that the litigation was not

shown to be necessary,- The defendant R4mchandra’s .father,
- ince - deceased, joined in- the .bond. Its terms, so far as they
- related to him, were as follows:—* Security for-the recovery of
“this -amount’is -myself (naimely) Shripat Narsinha Diwanji;

inhabitant of Chikodi. The abovenamed Shrimant Matoshri Béi
. Sdheb will pay the amount as agreed ahove, Should she fail to

pay, I will pay the abovementioned amount personally without

pleading her excuse and. take back this bond, If it is not so

paid, you should get it paid off from my income.” The defend-

ant Rdmchandra also éxecuted the bond to show his consent to it
“and undertook to pay it if his father did not.

. At the' origifial hearing, the defendant Lakshmibsi did not ap.
pear, ~Rdmchandra appeared and ‘pleaded that Lakshmib#i was
", minor when the bond was given, and that his father Shripat and
he were not, therefore, liable upon it, The Subordinate Judge.

‘passed a decree: dgainst the defendants. : Both appealed, and the
District Judge, in appeal, dismissed-the suit  against ‘both. . The
present is an appeal by the plaintiff against the decision of the:
' Distfiét Judge.

- The first questlon which arises for’consideration isby "what

| law the minority of Lakshmibéi and her conseauent ‘ability to

“contract are to ‘be. determmed. As she was a widow of a domi-’

‘ciled British" subject, and is not shown to have changed her do-

‘micil since his death; it must be taken that her domicil, when she’
ekecuted the bond; was in British India. ~Now" it ha.s been long
‘a fertile source of controversy whether, according to Enghsh

‘law;-the capacity of a minor to bind himself by personal contract

‘otight to be determined ‘by the law of his domicil or by the los
loes contractus. It is so.stated by Lords Watsen and Macnagh-
‘ten in Cogper . Cooper (O in the House of Lords. -In -the same

. XD 13 App, Ca. ,pp. 105,107, .
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case' Lord: Halsbury,. affer ‘saying that there. i 'a,éingulam'bbl'i/{-

' éurrence of opinion:amongst jurists upon the question,: says that:
- the capacity:to contract is regulated by: the law of domicil, ¢iting
. Story’s Conflict of Laws; pl. 64. It was not necessary to decide:
- the point.in. that case, as the domicil of the lady who-entered

into the contract and the lew loci contractus were the same.:
However, in:Sottomayor v. De Barros @ the Court of appeal laid:
it down :as & well-recognised principle of law that the question
of personal capacity to enter into any contract is to be decided
by the law of domicil. Westlake considers the English:law- to
be now settled on that footing: Priv. In. L. (3rd Ed), p. 43..
The framers of the Contract Act .in. section 11 ‘seem.:.to have:
ndopted the same view, . This was also what. the contracting
parties themselves thought and intended, as they made their con-=:
tract on paper impressed with a British stamp. We must, there-c
fore, hold that' Lakshmibdi ‘was a minor at the time when she;
entered “into the:contract in' question, being governed by the.
provisions of Act IX.of 1875. = |

- The. same reasoning also shows that the enforceability ‘or-
otherwise of her contract must be determined by the provisions:
of the Contract Act'in so far as they relate to her capacity to:

“contract. - These provisions in their relation to minors have been'

the: subject of judicial comment and decision in several cases.
In this Court it has. been laid-' down that a minor can-sué upon:
a bond :passed in his favour—Hanwmant v. Jayardo @, That
carries with it the broader proposition that where the considera~.
tion.. for a contract on' the part of the infant is - wholly executed
he can' sue.to obtain .the benefit of such contract. No reasons:
gre. givenr by, the Court for its decision.’ The ruling in Sashs
Bhuscm v. Jadu N ath.: ® . was probably followed It -was- there-
ruled that the. law. under the Contract Act-was the same as the
la.w m England wherer a contracb ente1 ed. mto with a minor is

,only vo1da,ble at the optlon of the minor..

: On the other hand, in-the latest case, we believe, on the sub-

‘1nr+ Nn'mmd T avnrnannr] n atunnmg nminian dhad o il e Dwitiach

JUEEANULTLS, Uy CAPTOS5OG & Surong Opinion. tnat & uxiu.u;. 1u. LDIitisn

India .cannot- contract at all——Fatzma Y. Debnauth ORES 11 had{

a L. 'R 3B Dip. 5, “® LIR; ucarc,p.sse.
@ L L.R 13 Bom,, p, 50. 8 1.1, R,,:20 Calc,, p. 508,
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‘been-pyeviously held in thé Caleutta High Court that the-con-
veyance of an. infant not avoided by him in his lifetime was
valid—Mohamed Arif v Sarasvati ®. That was really. a «deci-:
sion on'section 7 of the: Transfer of Property Act, but.the Judges
in coming to it purported to follow Sushi Bhausan v. Jadu Ndth
(supra); which was a ruling on the Contract Act. In the view
~“we -take of : this case it is not necessary for us to decide whether
the contract of a minor under the Contract Act is void-or voida-

;bze-f: :

"In the case of Lakshmibdi, who, as we haVe held, ‘must be
consideréd to have been a minor at the time she executed the.
bond, it has not, been shown that she has ratified her -contract
since she has attained her majority. The smt as agamst her |

has; therefore, been properly dismissed.

Shnpat was also domiciled in British: Indxa as is the pla.mtlﬁ'

The contract of Shripat shortly expressed amounted to this :—If

" the minor lady does not satisfy the bond, T will do so. without

‘pleading her excuse. By Bnglish law it is clear that Shripat

- would be liable under such a contract, ~ The propos1t1on is thus
~ expressed in Chitty on Contracts (12th Ed,, p. 588): « But the -
rule that a party cannot be liable- on a contract of gua.ra.ntee '

"“1‘)““ th PN“"’F"] ‘h“ . ”]qn "&ble,' 10 in SGIme ¢ases tu. uc in fuu.u

or words rather than in substance. ~Thus, in the case of a guars

antee to answer for the pmce of goods, not necessaries, to ‘be sold

* to an infant or other person incompetent to'contract, there i no:

doubt- that the party guaranteeing, though professedly contract-
ing only in the character of a surety, would be. Tesponsible:’ for -

either he could not urge the incapacity of the supposed principal;

or he might by construction of law be himself treated as the
principal.” --The same law is.laid dows in De Colyar on Guaran-
. tees, p. 85, where he cites -the- cases-of Harris v. Huntbach @

and Duncomb,v. Tickridge @, The judgment of Foster, J., in’ the:
former case and the reasoning of the Court ‘in the latter fully.

~ bear.out his statement of the. law,” The other text books are to. -
the same effect—Addison on bom.ract,s {9th Ed.), p.31; Parson’s

. Law. of Contracts, Vol TI, P 4,-an Américan. work. .

u) 1 L R., 18 Calc p. 250, @1 Burrow., 373
2 13k Aieyhe - p.9.45 LAY
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8. .- English law on'this subject is thus applied to infants whose.
. Kasusa  :contractsare by that law voidable only.: The Contract Act:does -
-Sampay  “DOb contain any -provision. which prevents tlie .same view being
~NARSHIV, ~ taken here. - Section 128, which has-been relied on for. that: p}ll‘v‘

fijos'e, ‘only explains'thégudntum- of. afsurety’s. obligation when

. . . . . . e
Bﬂe Berms OI Hlﬂ bUIlDld-le UU ].lUb l.l.l.lll.ll l.U as bllUy Ul.tuu. d\)o Phls *

is clear both from the language of the section itself and from the

illustration. . Neither has any reference to the nature of the: obh-
gation of the prineipal. There is nothing unlawful, immoral or :

isvalsaa VaaT r SIAVER —atViIY RS SVRSIEe T

even improper in lending money to'a minor, and we can see. no
reason, in the absence of enactment to the contrary, why a person
cannot -contract ' to guarantee' the performa.nce by a thlrd person 4
-of .a duty of imperfect obligation. -

The case is perhaps still more clear if the promise of tbe mfan€
to repay the money is void,” In thab case the contract of the so- -
called surety is not a .colla,lgeral Jbut a principal, contract. - It is a
conditional promise founded upon valuable consideration, It is
like the case of a person who, to appease the anger of a child,
requests -aniother to lend a guinea to the child to play with, and
promises, if, the child loses or does not give back the com, to.
make it good to the lender. . The promise in such clrcumstances
is clearly that of a prmclpal, and not of a surety, and the situa-
tion is not altered by its belng called a guarantee That case
dlﬂ'ers ‘from the present in degree only, and not-in prmclple, it

thc prsmace Gf L.n'zq]\mﬂ'\ﬁs “ran 17n1r] ’FI‘PS 18 t]'\o piﬂﬂﬂlh]n npnn:

which Foster, J., really decided - Harris v. Huntback (supra), and.
_ the Gourt gave judgment in the old case-of Duncomb v. Tickridge
(supra), though for the reason given'by De Colyar in his treatisé.
the latter case cannot be treated as a binding authority. -
~The - same- dlstmcmon was . ta.ken -in Goodman -v. . Chase O, _
’I‘here the defendant, in consideration. that the plaintiff would-
dlscha.rge A. B, whom he had taken under a writ of ea sa, pro-
+ fnised ‘to pay A. B’s'debt. * The discharge of A. B. from custody:
..operated- as- a- relesse of : the debt.of A. B, The promise ‘of the!
de‘iendant ‘did.‘not.come into operation until the debt of A. B..
was released. . The undértaking of the defendant’ was,” therefore ;
held to be.that of a. prmclpal a.nd not collateral " Butcher v,
() 1B, and A-, !5:-297.
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Steuartg‘) and Bzrd v. G’ammon(?) are instancas of the sa.me kmd

- See Birkmyr y. Darnell®, Whether, - therefore, the promise of.
/ 4akshm1bé.1 contamed in herbond be. vonda.ble or. v01d ‘the. result,

is tho same.” Shripat in cither.case was liable,

So far as the defenda.nt Raﬁmcha.ndra. Shnpat’s son'is ooneerned '

WA ‘must enl’ aside 'H')n daonran n{’ the District Court nnﬂ yastora

=~ a;twuv WUV Wosew vy “VULUV Vi UILV LRI UL AV \JUMI.II B LVOVUL Y

that of the Subordmate J‘udcre with costs throuahout on the l
defendant Rémchandr&. ‘The decree of the District Oourt in ‘so -
far as it dismisses the suit’ against the-deféndant La,Lshmxbéi i

Wlll be aﬂirmed with costs;”

O MandW,87 ('3 Bing, N.C; 885,

- CRIMINAL REVISION,

" Before Mr Justice Jirdine and Mr, Justios Retnade,
QUEEN-EMPRESS v, JANARDHAN DA'MODHAR DIKSHIT# -
Penal Code (Act XLV of 1860), Sec 499—quamation—1’e&blwatwn —Mode qf

pubhcatwn dqfamatm Y though the wmputatzon be true,

Under section 499 of the Indxa.n Penal Code (Act XLV of 1860) tlie pcrson who
pubhshes, ‘and the person who makes, an xmputatmn are alike guﬂty of defamation.

A Court may find that an 1mputat10n is frue and made for the pubhc good, but
_.on cons;dering the manner of the publication, (e, grs,in a newspapex), it may. hold
that the particular publication is not for the public good, and is, the{'efore, not van-
*‘Ieged.i -
" TH1s Was an application by the accused for the exercise of ‘the
“High Court’s Revisional J urisdiction under section 439 of the
Oode of Criminal Procedure (Act X of 1882).

‘ " The accused had been convmted of defama.tmn under the fol-
"Alowmcr mrcumsta.nces =

The compla.ma.nt Hari Vindyak, Wa.s an mspector in the service
’of the Théna Mumclpa,hty The accused, who was ‘& Municipal
"Commissioner, sent a letter, dated the 8th November, 1893, to the
Mumczpal Secretary, the matenal portlon of Whlch Was to the
“following effect :—

ccrimmal Application for Revision, No; 269 of 1894,

December 5,
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