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N Beforc Mr, Jusme Bayley, Actmq thf Justwe, and: Mr. Justice IYulton
A 1894, ° ' MIN VGALE ANTONE KANE (ORI(}INAL PLAINTIFI:‘), APP'LIcANT,u RA’M-»
“ eguet 8, . CHANDRA BA'JE (omenmL SURETY), QPPONENT.*

Civil Procedure G'ode (det XIV of 1882), See. 349~Surety—lnsolvency of.a
dejéndant-——Surety under Sectzon 34 9—.quault of prmcipal—Lzabuh‘ty of .mretg—
Mode ofenforcmg habzhty ofsnrety—-H actice—Procedure, .

The €ivil. Procedure Code (Act XIV of 1882) provzdes 10 means for enforcmg

II‘! .annhnn nﬁnwlfv band nanmﬂ ﬂnﬂpr sactisn 340 “Tha nrands courss of tha
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blamtxﬁ' is to obtam an assxgnment of the bond w1th a wew to sumg on'iti.

APPLICATION undex the extramdmary ]unsdlctlon of the” I-hgh:'
Cdurt (section 622 of the Civil Piocedure Code, Act XIV of 1882).
aga.msb the order passed by Réo Séheb G..V. Saralya, Subor-;.
" dmate Judge of Bassem) i ‘an executlon proceeamg

"The nla.mt.lEf obtamed a decree aga.mst one Béba Trxmbak Niik,
'and in- executlon apphed for his ¢ommittal tojail: On the -5th
‘June 1893, Baba Trimbak- applied ‘to be declared an msolvenb'
He was thereupon released on h1s Turnishing security™ to appea,n
‘when called upon,: ‘and ‘the’ opponent Rémchandra became hls
"surety (Civil. Proeedure Code (Act XTIV of 1882) s’sec, 349\

_Béba failed %o appear on the appomted day, namely, the 16611
_:September, 1893, and on the 18th September the, plmntlﬁ" applled'
fof a- warrant for his 1e-atresl; -The- Warrant was returned un-
'served as the balhﬁ' was tnable to fiid him, On the 14th. cho-

ber, 1893, the- Pmmtxﬁ"a execubion dmkhéeu \uppueuuuu) way dis-
mlssed owing to the p]amtlﬁ’s absence

On the 28th November, 1893, the plamtlﬁ epphed for an order ;
to recover - the, amount due from"the surety Rémchandre. (the.
opponent) 'The Subordmate J udge rejected the apphcatlon, hold-‘.
ing that he ha.d. no power to grant it '

~ The pla.mtlff apphed to the H10~h Court under its extraordmary;,
Junsdlctlon, and obtained a rule 7ifsi callmg upon Rémchandia to
show cause’ why the order of the Subordmate Judge should net:
be set amde on the ground that in rejecting the a.nnheatxon he
conumtted an error in law and failed- to exercise a Jurlsdlctlon .
~vested'in hnn. - :

» Apphcatxon No. 41 651804 under the extraordmary Junsdtehon.
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'vaardhcmmm M. Dripathi: appeared for the plamtxﬂ" in- sup-

‘port of the rule :~~The Ciyil Procedure Code does not prowde

‘for proceeding. agamst & surety_appointed under secinon 349, =

“We, therefore, requ1red a.uthorlty from the Court to. recover the
* amount . of the surety bond from the surety—-—-Poynor Bibee ¥.

.Nujgoo Khan® ; Mo:dm 3 Chandu(2’ . The- Court should have’
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on it, -

.Makcideo C. Apte a.ppeared for the opponent (surety) to show.‘
ba.ube "-"'.I-Ilﬁ dJPPllLdAIlU IllubU SI.IOW, 11 ne Wlbﬂﬁb UO na.ve '[D.e DOD(XV
g!ven to him; that the ‘execution proceedmcrs are ‘still pendmgj

- -But the ‘exécution proceedmos ‘terminated with the dismissal: of

H\n ﬂnﬂzhan' nwmm 3 fhp nnn]mﬁnf’q r]pf-'mﬂf on the 14#-}1 ﬂnl-n.'-

ber, 1893, The exeeutmn proceedmcrs havmg terminated, “the
suretyls absolved from hablhty—-—l}abz uS'ahoy V. Odoya Szmden(a)

'u‘ FULTON J. --—-The facts of this case: are explalned m- ‘the

| oseeunty on the same day to ‘appear when called upon. - He dig”

plaliltlﬁ”s apphcatlon of the 28th November; 1893, to the Sub-
" ordinate Jurdge. as follows i—‘“The plalntlﬁ‘ presented darkhést
No. 657 . pra,ymg ‘that _ his Judwment debtox the defendant might

“be commltted t6 jail. - The defendant on 5th June, 1893,.applied”

to*be declared an msolvent and was’ released on th furmshmg

g 'not however, subsequently appear in the course of the execution

proceedmcrs, and is said to Laye absconded :On the 14tk Qctober
: the. darkhdst was dlsmlssed owmg to the plamtxﬁ"s absence, a:nd‘

P Ye TR T

“on $he 28th- November the plaintiff prayed the Court to give him.

“such- authomty as. Would enable him' to recover the amount, due

."from the surety.” "The, Subordinaté Judge thereupon made the.

" BaAllaveines andap ¢ “T 4-111“11 l-l—\af- T.hava mn nawar $n manl- 4‘—\1-:
'I.QLIUWLILS ULuua. . ‘. GALALLIA u.wu ES uu!u AU PUTTUL . UV QA Qidv" Vil

ja,pp]watlen. The apphcant’s remedy agamst Ramchandra BaJe,
if any, will be to proceed in the manner prescmbed by the Civil
.;Procedure Code. T efuse the appllcatlon 2

Appa.rently the Subordmate Judge thoughb that a plaintiff.

mlgh{', apply for execution against_ a surety under ‘section 349 of
the Code as anamst ong under sectlon 336 But in thls view we’

l ‘.. .

(1) I- Lq R” 5 Calu 4370‘ _ (2) Io Lt Rn; 7 Madc, 273.
(3) 1, L, R., 14 Cal, 767, .~ ..
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-are_unable to concur.  The -Civil Procedure; Code, prov1des¢*ﬁo
aneans for enforeing in executlon a surety bond passed under sée-

. hn'n 240 and fhe ﬂemqmnq in Pmmn/r Bibee V. Mmmn mmma) anﬁ ‘A

. DRA Baur, | . Moidin’v. Chandu(” show that the proper course is for the plaintiff

-to obtain an assignment. of i mth & view to sumg on it. .

p-—c
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-.‘of the plalntlﬁ”’s darkhdst the _surety’s hablhty terminated, and'
.drew: our attention- to the decision in Ldlji Sahoy v. Odoya
—,_LSundm‘” But that declslon referred to the enforcement of a
_:surety bond" under section 336 ‘and not to one’ given under
- section 349 in msolveney proceedmgs Whlch might be contmued’
_by the pet1t10ner himself; and ‘would. not termma,te -6w1no- ta.the:
“absenge of the judgment-creditorr at whosé instance the petltloner'
.Was§" orlgmally arrested, and might also’ affect other eredttors
-equally with such: Judgment-credltor _

tIn the presént case the defendant failed to appéar on the 16th.

. ertember and the plamtlﬁ’ on.the 18th applied. for a wa’rrant-‘
-for hig’ re-arrest -The warrant was-returned unserved .owing to.
- the bailiff's bemg unablé to find- the defendant and on the 14th
: October the darkhést was- dismissed owing to the absence of the
,plamtxﬁ ‘who may-not unreasona,bly have thought it useless to’
. prosecute it further against the Judgment-debtor.: ‘Thé question*
‘whether the. liability ‘which the surety incurréd .on'the: 16th
"September, when the. defendant first:failed to appear, was dlS~

_nhnvnﬁaﬂ 1“7 the m‘lhnr-\qnnni- ﬂmmmea] of the rlﬂhk"\de{‘ ia n'nn tha
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.must be declded between the partles coneerned in"any-suit Whleh ’_

‘may hereafter bo mstltuted on the bond. Pi'tma famze, however,
there. appears to be sufficient giound. for ‘thé assighment’ to the

: apphea,nt of the bond in question.

We must therefore, make the ‘rule -absolute  and. dlreé"t the
Subordmate Judge to assign it to the applicant. If the apphcant'
file a sult on the bond: Wlthm six months from this d&te, he may"

:recover from the opponent his ‘costs of tlns apphcatlon in: both-
“Courts? otherW1se he. must pay the opponent’s costs.

Rule made' dbs‘old‘?’fé{
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