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Before M, Justice Farran and My, Justice Candy.

J A’LBHA’I ARDESHIR SHET (oRIGINAL DEFENDANT), APPELLANT, o,

LOUIS MANOEL (OBIGINAL PLAINTIFF), RESPONDBNT.*
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the Legislature, The island of Sdlsette was conquered from the Marathas by the -
British in 1774 and the law of succession for the Christian inhabitants of the 1slam1

remained unaltered until the passing of the Indian Succession Act (X of 1865).
Until that Act was passed, the law of primogeniture was not in force.among the.
Christian inhabitants of Salsette. “In the absence of a deow and da.ucrhter the sous .
, took the property of their father in equal shares. '

Qucere whether they did so under the Hindu law or the Portuguese law or by )
force of usage existing among them, . . f ,.»;,,1;_4

"A mortgage of certain property was made in ]875 by the eldest of three brothers -
{Pedro, Minguel and Enos), who were Christian inhabitants of the island of Silsette, -
They had inherited the property from their father, who died in 1840, The family ha.d

family. but had been converted to Christiand Hnos &nﬂ £y

Umgxuu.u_y been a Hindn fa ily, but had been converted to Chr mumm‘q.

1876, and Minguel died in 18¢3, bequeathing his interest in the property to his nephew .,
the plaintiff, who was Pedro’s son, In that year (1883) the mortgagee sued: Pedro-
alone upon the mortgage and obtained a decree which he afterwards assigned to the '
defendant who sold the mortgaged property in execution of the decree,’and af the.
sale pnrchased the property himself. The plaintiff (son of Pedro the morbgagor):
now sued to redeem the property, and the questions arose (1) whether under the law |
applicable to the Christian inhabitants of Sdlsette the eldest brother Pedro had sucs. .
cceded onthe father’s death to the whole of the family property, and. (2) it not, bhen

to what extent the mortgage in. questxon bound the property of the famxly. o

- Held, (1) that the law, of primogeniture prior to the passing of the Indxan Success~
-ion Act (X of 1860) did not exist .among the Christian inhabitants of Sélsette, and
that Pedro, although eldest son, had not succeeded to the whole of the family property. ,:
; He and his brothers took equal shares in the property of their father. . - N

(2) That the mortgage by Pedro had been authorised by the famlly and was" f or
family purposes and was binding upon the family property. Although Pedro and lns o
heothers counld not be regarded as co-parceners under Hindu law, yet- ‘having regani,

to the fact that they were descendants of. converts from Hinduism, among. whbm

Appeal, No, 81 of 1893, - Ce . g f
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Hiny usages largely pmvailed the questjon should bé.treated in‘much the same way-

_asif the fEmlly was still a Hindu famxly, dnd the Court would not 1equn-e the same
direct proof of the manager 4 authority to-mortgage as 1t would in’ the case’ of an'
Enghsh manager unden sumla.r clrcumstances.

(3) That the ﬁamhff was not entitied to rodcem What was intended to be, sold

at thé lale held in executron of thc decrec upon. the’ mortgage was the whole interedt

_in the mortvaged. pronertv. The defendant’ purcha.sed that “interest - su‘mect to.tha -
rxg‘\t of the, platntiff . to ghow that hig share denved from’ Mmguel was not bound by

s‘le mortgage, and: he had failed to do- so.” Mmfruel’s shard as “well. as- Pedro’ 5 had
nssed by the' sale .

(4) A mem'ber of the Ghrlstaan commumt) of the island of Sé.lsette is. entxtled to

deal with }us share in anceltral property by w111. )

. THIS wasg & ﬁrst appeal from . the declsmn of-Rdp Ba,hédur G e
.V Limaye, Flrst Cla.ss Subordlnate J udge, of Thana.

One Ant omo Louls Manoel a Ghrlstlan 1nhab1tan't ‘of . Salsette '

in» the Théna, District, died in'the year 1846 leaving conmdemble

1mnxoveable property ‘and three sons,’ wiz. Pedro, Mlnguel and-

Enos. The fa.mlly ha.d been orlgmally a Hmdu fa.mﬂy.

"On the.éth J anua.ry, 1875 the eldest son, Pedro, mortga,ged the

famlly property in dlspute in the present suit to the executors of.

~.oné Domingos-Aga de Penha for Rs. 8,000. The mortaa,ge.deed
was attested by Enos_, who, d1ed in the year 1876 ‘

Dnsputes subsequently arose between Pedlo and Mmguel whlch
were referred. to arbltratlon, and an award “was thade under Whlch
the famlly property was-given to Mmguel The award was pre-
sented to the Subordinate. Judge s :Court’ at Nasﬂ: and' an order:
tna.t 11'; snoum be filed . was’ maue by consent on .l.UULl Febr uary,-
1882, an'd it was _duly filed tinder section 526 of the Oivil ‘Pro-
cedure Code (Act XIV'o'f 1882):.

Mlnguel died on the 27th ﬁay, 1883 ha.vmg made a W1ll -by

whmh He.left ‘the: Property t6. Pedro’s-'son, Loitis Manoel ‘the

- present ’plamtlﬂ" who subsequently obtgmedxpossessmn of - the.
property mcludmg the property in suit.

Tl}e mortgage-debt eontracted by. Pedro not ha.vmg been pmd
the mortgagees ! Apnl 11883, filed a. suif ' on “the " mortca,ge
.acramst Pedro (to. which the’ “present plamtlﬁ' was not a party)and
bta,med a decree-ofi thie 11th Msy, 1885, .Whigh he “assigned to
- the present defend&nt Jéllghétx Ardeshlr Shet. JIn executlon of the’
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"le Gﬁ l"C 2luh SUPULJILbGL, 1886, wu\l Pdr h. ’e’:l l' h"ns ]I? Il:'l

‘1887 he sdught to dispossess the plamtlff

. The, plamtnf thereupon brought a, Suit- (No. 308 of 1888)'

i agamsu hi in the, Court of ‘the First. Class’ Duuoluxuuw J udge- of

Théne to establish his rlght to the mortgatred. Property as dewsee
‘of. His “uncle, Mmguel and for an injunction restralmng the de-
fendant from interfering' Wlth -hig possessmn In that ‘Buit; the
plamtlff treated. the defendant as a trespasser, and did not. admlt |
his titlé as mortgagee. - The- Court*found that the defendant Was’
& mortgagee of plam’mﬁ’“s fathér Pedro and dismissed the suit,

" On eppea.l by the. plaintiff to ;the” High Court thie decred was

: conﬁrmed onthe ground that defendant.not havmg beenm. a party.

to the consent -order of the ‘Nisik Court, it could not aﬁ'ect }ns

right. under. the. morto*acre which wag prxor in da.te (see Prmted
Judgments of 1890, p. 215) '

'Whﬂe “these proceedmgs were going “on;” the defendant took
possessmn of - the property "The’ plamtlﬁ' now §ued to recover

it. He contended that the p1operty which’ had been mortmaged
by hls fa.thel Pedro was ancestral ploperty and that the mort-

rmcm nnf hpma l-'mr- H"m hnnpﬂf nf +lm memlv - nnltr omml-b.l,
K =S =24 y, Wi HULUucuU

-Pedro’s share "Hs prayed for possesswn of Mmguel s moxety (md-

fora. declara.tlon thet it.was nob affected:by, the mortgoge; and a8
‘heir of Pedro he prayed for. redemptlon of- Pedro’s. mmety on'

-payment " of what ‘might be due. In the a.lternatwe,, he j played

for redemptlon of ‘the whole prOperty in -case M-mduel‘s -share-
'should be-held sibject to* the mortgage.

The ‘defendant contended “that Enghsh law and not ~Hindu
lav apphed bo’ the. plalnt1ﬂf and h1s fa,nnly, who' were Chrzstlans

: and ‘that, consequently, Pedro, as eldest son ha,d succeeded to the

whole pl operty.gnd was: competent to mortcrage it ; that 'the a.\yard
of the arb1trators and the consent, order of: the'Nasuk Court hased
‘on'it. yvere colluswe ‘and fraudulent and. bemg subsequent t6 the
"mortgage d1d not aﬁect 1t that the plamtlﬂ"s stit of 1888 ; ha.v-
.ing been d1smlssed the questlon flow raised was. res’y fadwata "a.nd
tha,t the- pla.mtlﬁ bemo‘ onie of the songs ‘and;heirs of Pedro way
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‘boun“%y the {Tnof: tgage ‘effected by his father,. by t the decree on . =~ 1804 =

the mortga.de, and the subsequent executmn sa,le. - E&nmn"z
AR RDESHIR
: "TFhe Subordmate Judge was of opmzon that up "o the date of " * Suxr

I

the passing of the Indxan-Succeselon ‘Act (X of- }860) the-plaintiffs- . TLous
family had beet" subJect to Hlndu lew, aird ‘that, consequently,‘ . Mavoer, .
Mingael had at that: time. a hulf Share in the' property which he

retamed £ill “his. déath. . He held however, that the mortga.ge of

1875 had been' eﬂ"ccted b"y Pedro 'W'..'ttu rumouere ouuaeub, cmu

that- Mmouels share was mc]uded ~As to bhe plamtlﬁ's claim- to,

his father, Pedro s share, the Court .held that it was res Judicata:

by the. prev!ous sult and that"hls clalm to it Wa,s now barreds

The. arbtt"ratron proceedmrrs and the" consent decree Were found'

to be a shem "But as 16 the share of Minguel, the Court held_'

th’at the plamtn‘f was, entltled to redeem,-and passed a décree in

the. foilowmg terms i

' “ I therefore, order tha.t thé ‘pla,mtxﬂ'f do redeem and- ‘Tecover possession after par-
tmon of half of the properhy in d;spute “from the defendant on payniept ‘to . him of «
.sz 6 181 with mterest at 9 per cenf, per annum on Rs. 4,000 out- of that sum from .
2nd Apnl 1883, to, date of payment,; minus half of fhe net income, if any, derived by
'.'the defeud:mt from thc said properby, the a.mount of which W111 be dete:mmed‘ ifi ex-4
ecutxon,. ~In default of payment w;thm six wonths from the &ate of deter wination of
thei m.comel the. plamt:ﬁ S ught to 1edemptmn wﬂl for ever be- foreclo=ed Gosts of
.both. the parties to-be Lorns by the, plaintiff.”

The defendant appea.led and the plamtﬂ’f presented cross—obJec- :
tlons umder-section 561 of “the Civil. Procedure. Code (Act XIV: -
of: 1882)

Inverarzty (W1th Mwnekehak T: Taléy dyar khcm) for the appella,nt
’ (defendanb) —-We have bought the property ata sale in" execus
‘ Blon of a aecr;ee upon uﬂe iﬂOrotrdue eueowu oy “Pedr 0 i 1875'
He-was the e!,dest son.’ The fa,mlly was Chnstlan, -end Enghsh
1aW apphed a‘hd on hls fethers death in 1840 the whole property :
deVolveEl om Pedro by, rlcrht of. prlmooen’lture. .. ‘He, therefore,-

could mortgade the whole of it

If it! ]oe held ’ohat “thie rule of " primogeniture ‘does: not apply,
then we contend that" there i is_evidence:in the case to show tHab
the mortO‘a,O"e Was effected for” famlly purposes.’ Peduo was the.
manager of* ‘the *family, and the proceedmgs instituted by the
mortgagee aoamsb Pedro bound his brother, though they ‘Were
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' agalnst Pedro anne—-Doulat Rim, Mekr Chand; Han Vztkal

R Jayamm Vzthal‘” Some ' of the property in d1spute was the:

SBI'F-H.('O‘TI]‘I‘PH ‘m'nnpri-v n{! ppr]vn n‘nr‘ ﬂ'lnm:{"nva H-an rﬂuxnhﬂ" 15

wiilay vaiviVaVivw , 1, -va.pr e

not entltled to dlspute the ahenatlon .oF_ that property . He can
only ]ay clalm, if af all, to that -portion of the” property Whlch-_
is ancestral Buf we .dispute hlS right even with respect to the
ancestral properﬂy,»

TIbi is not flow. open to the pla1nt1ﬁ' to contend- that the a.ward
and the consent order wWere not fraudulent and nollmwe -«See'

Printed Judgments of 1890 'p. 215.. The consént order:is s
nulhty

E1ther the Hmdu la,W of’ successwn or the Encrhsh IaW ‘of

'prlmogemture apphes If the former law applies, then Mmguel_.

had no “right to take a will, because the property was-ancestral.
His share survwed to. ]?edro K Primd facze the Enghsh law ap"
phes-—-Lopes Vs -Lopes®.-- The pla.mtlff is bound by the éxecution
sale held against his -father; and iy not entitled to Tedeetsy’ a,ny‘-
' portion of the property Whether the Hindu- law or the Enghsh -

law of pnmogemture applies, we are entltled to retam the Wholej
of the property

Lcmg (Ad‘voeate General With Dattatmya A ’Idgumz) vfor the»
respondent (plamtlff) :—The mortgage aﬁ'ecteél Pedro’ 8 ‘share
only. Mmguel and Pedro *were tenants—m-common Mmguel’
did net join.in the ‘mortgage. There is no- ev1dence in "the
casp to show that h¢ was either consultea or informed by -Pedro:
The mortgaoe was not effected- for the ‘benefit’ of" the- famlly.
The money Was borrowed by Pedro to meet losses which he;
had suﬁ“ered Ain hls busmess therefore the debt cannot be a
cha.rge on the Whole 'prOperty Ne1ther the Enghsh lav of pn-‘
'mogniture’ nor the Hmdu law of successmn is’ apphcable to the.‘
present. tase, - The English law of pnmogemture 1s niot appheablel’
bec&use- the famﬂy belonged to Sélsette and not to Bombay; and‘i
the Hmdu law of-succession.is-not. apphcable, ‘because. -among. the.
Ghlpstlen inhabitants outs1de Bombay, prevailing ° c¢ustoms are
gwen the” binding force of law: *Set Regulation IV.. of 1827

Nﬂ-) L, R ‘141, App Py 187. ,. (2) L.L, Rc, 14 Bomoy 597€
(3) 5 Bomo H.C Rn 0 .CU J 172
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~TThe! evxde.uce inthe casé dlstmctly shows that' Pedrd‘ and Mmrruel

were, tenants-m-comlenon Pedro® wis not the manager of” the'

;,-famlly' and,. therefore, the mortgage- is not bmdmg\ either” on
Minguel or’ his: dev1see'the plaintiff=Ganesk Sadaskw v. Bcil-
'~kmslma Go;aa,lAl’ Vasudoo Baldjz vaNdrdyan Kmshna@ Venlcat

B Kanncm .Dhom(3) ‘Bir C’hunder V. Mahomed Afsaroodeen oy

Dullabhdas Devchand v. Lakshmandas("")

»The: ngh Court’s ]udgment in’ Suit No 308 of 1888 (Pr;nted'_
Judgments of. 1890, p: 215) did not deelde ‘that the consent order
of the Nisik Court was inoperative ity only decided that. the '-
’morttrage. charge éould not be affected hy "that- order That cort-*

sentorder gave the’ famrly property to Mmguel In order, that
,,lf' shoulct be- 1noperat1ve, it should be in’ fraud. of some -one~—A b-
’»tiool H oOsem v, Ohm les Agnew Tm‘ner(ﬁ) Gunga Namm Gupta

Vi Tzluokra',m Ghowdhryw It. does nof  affect the mortgao'é.
;charge, and, therefore, it is'nof in fraud of the mortgagee That‘

tordet is bmdinO' as, ]ono as it is not. set as1de——Motzram Ve

Bahzru(s) Tts. opelatlon wes to make Mmguel the assignee of’

"Pedro. Mmguel therefore, took the: Wholy’ploperty, Pedio’s Half
"hemg mortgaged‘ Mmo'uel dev1sed the wholé'to the plamtlff an‘ﬂ
e is. now, therefore, entltled to redeem the half. that Wi mort-
gaged by Pedno and recover nossessmn of the other ha'lf free .of
any charge Even if: the consent order be left out. of cons1dera-
;tlon, still he Would be' entltled to Tedeem half of the property as

-hig. father s helr, and to recover the other ‘half free-of any charoe:

.. under his’ uncles will;, A thlrd party . cannot. 1mpeach,a, decree
as fra.udulent—ﬁ‘ulzbdz v Jcsgcmnatla@’ B A FEN

......

FABRAN, Jj. —In thls case the Iower Court has passed a decreei

‘entlthng 'the plamtlﬁ to redeem and recover possessmn from the
.defendant of ” orie-half’ Qf the property in chspute on payment of
‘half the - money «due ‘under, a’ mortga.ge .of- the 9th of January
§{18‘Z5 exeeuted by Pedro de Penha in favour of ~the : asswnor of
‘the defendant Both endes ob;ect to’ that decree ,—the plamtlﬁ.' on

AP I.,1887, 28} ). 1-1 m Bom,, 88.
(2)’ I’.J 1882, ) 181, © L L, R., 14I App., T11.
e) I, L. R., 5 Mad,, 184; @ T Roy.18 I App, 19
IO X:Le Ry 10 Cal,, 299, . .. ® P, J 1889, p. 68,

- -1, 'Le By, 10 Bom,,. 659.3
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: 1394-'.._'-\ the .ground- thatit’ orlves i toor httle, ‘the deferidant, -on” the!

Jhumix — “ground that it. gives the p]alntlﬂ‘ t0o~ much.
ARDESHIR

SuEt S Lne pla,lnmn; Trend, prevmuSLy to the’ presenu sulr,'mea a.suil’
2.

. Lovis- (No. 308 of 1888) in the same Court ao*annst the defendant in, sub-.
Maxopis sta.nce to. estabhsh his rlght 17 the morbO‘an'ed propel‘by in prlorlby

fn »f}\a fnhvl'nnnrnn ‘l\gn'lnn' ]11a +3 i-]n upon a nnﬁmonl- nvﬂn% n“' FD}\‘M‘I.

.ary 10 1882, Whlch. we *shall herea.fter- refer o5 . This suit Was
fially dismissed on the l%h ‘August, .1890 by the»ngh Courb, -
“principaily on the ground that.the order of: Feblua,rv 1882, was-
not bmdmg on the mortgagee—l?auzs Mcmoel Pedro Antomo de{:
. Penka A Jdlbkm Ardeslm Shiet®™, - The. dates” there .given ar¢:
maccurate. ’

The bhlrd ground of appeal whlch raiges the questxon ‘whether.
the law of prlmoaenlture prevalled amongst ,the' Chmtlan ins!
;'habltants of- Sé,lsette _prior t6 thé passing-of the l'ndla,n Success-r
“ion Act (X of 1865) cannot we thmk be supported The defenda,nt'

-J albhdl regted -his, case,- in hlS written’ s’gatement mamly on the
: prevalence of*that 1a,w, relym “probably on’ e decmon in’ -Lopes-
v: Lopes’” ;- buit, the Juddment in that’ casé was’ based‘upon the
O'round ‘that the I’ortuouese law was not proserved to; the.I’ortu- :
guE*,se mﬁa.bltanﬁs of the town a.nd 1sland of Bombay, but WasH
by;mpnqa,mon anroganea wnen Bombay was ceded to the nngusn
in- A.D. 1661, - Salsette ig ina wholly dlﬂ'erent pomtl.on- - From*
the*Portuguese it passed by conquest to the Mardttias” abOutthe :

’-ircm-.un ‘D, 1’7Q7- nnﬂ unhuonnnnl—lv 11': AD, -'I"7“'7/1 3t wadg Anhnnovnﬂ
AT cquenuiy Do 2RIV WaS, COngU .

by thie- Brltlsh from the Maréd:hés (See a-full account in Bom- :
Gay Ga.zetteer -Vol. XI1I, P 203) Under bhese cxrcumstances the
‘rule_ag laid down by the ‘Privy. Councﬂ m Tke Muym' qf Lyons
V. T/ae  Bast Indm C’ompanyf3’, and recogmsed in the Juddment fr‘x*
,Iiopes v Lopes (a,t parre 181), is that the "law of the, conquered
,country continues. until the Crown or the’ Leglsl‘amre ghange S 178
; So far; however from changmcr the, law  prevailing.at the time .of‘
,t.he gonquest the Bomba.y Lewlslature by Redulzihon IV of 1799
.'when pnowdmg a code for the - Courts admlmstermg .the‘law in
balsent,e, U,nter alia)" enacuea in section T4 that.“in. ,all qa,ses of
sucqesswn to Ia,nded property the J udge 1s, of Whai;ever rehgmn

(i) P. 3, for 1890,9.215. A (2) 6 Bom. H..C R., Ov G d.ype 172074
» @71 Moo, I. A., p, 273;

.,
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t%n,'n'tles may be, to endeavour to. ascerta.m also whether they
have ‘bler recru,lated by apy'g oeneral-uSa.oe of the dtstrlct where
the dlsputed«la.nd is situated or any pa.rtmular usa:ge of the tamlly
of the defendant -and to consider i in hls décision the’ welght dne
to sueh ev1dence * That 'Reo'ula.tlon Wa,s- repealed but it.is .not
sﬁggested ‘that". the English lagw of- -pr 1m00'en1ture Was 1ﬁtroduced
mtO‘baisette by any later enactmenﬂ as. tne Lew “loct -ot the lslaﬁﬂ
Beorulatxon IV of 1827 provuies that'« the Taw t0 ibe obsenved in
the. trlal ‘of sults shall be Acts of- Pa.rlmment and Reculatlons of

PR I, T I DY R R . TSN TP I
IJH.B \IUVbl{llﬂ.Ullb dPPllbtﬁUlU UU UH.U hdb 3 Fl. lu. 111 UJJ.U doU:}Ul.lbU Ul. bubll

-~

Acts a,nd Regulatlons the usage of the oun,try in which’ thé *suit
arose ; lf nQne such appears, the law f the: defendant, and inwthe
s

n’hqpnpp nF q?pmﬁn hw ‘nm .nqno' _1_ tlce, eq hr ,rmd o-nnd *onn.

scxenee alone. ;

We have therefore, tb ascertain how~1ands «in Salsette e the
case’ of 1ts Chnstlaﬂ inhabitants- descended on an mtestacy ])I'lOl'
dnd subsequent t* the year 4,0z 1774 and down. to-the’year 1866;
A grea.t ma,s,s of ev1derice'has béen, taken i in the case, ‘which- esta;bn
'hshes tha.t when a Chrlstla.n mhablta.nt of Salsette dled .mtestate
‘previons | to 1866 his: property, both moveable and 1m1novea‘6]e,
devolved,, not on hls .eIdest.son, biat on: ‘his sons- equallv That
ev1den6e is* by a0° mea,ns consistent as to What the rwhts of, the’
w1dow and daug}rters are . cons1deted to have beeri. . As jb waé
'ma.mly duected to éstablish the non-existence of the law of _piit
mon'emture a.nd Was not dlreeted to the ascertamment. of t'he
rlghts of mempers ot the ta,mlly other tha.n' sons,, it Would be*
;unsafe to draw a.ny general conelusxons from it.. Tt 18, however,
-clea.t:ly esta.bhshed that, as a Pach,: sons; in the absenee.of a WldOW.
‘and, ga.‘aguuers and uuher persons’ emltleu. to sha re ii ‘it ‘share

; equa.ﬂy'~ the property o’f their fa.ther

38 armued ¥or 6he appellant J41bh4i. that the evidence proves
that. the Chnstlan 1nhab1tants of Sélsette; being conveits from-
Hmdulsn‘d,' must be-taken: to: have retamed the Hlndu olaw ln 1ts
'entlrety, a,nd ‘bhat the’ Court ought to- admlmste{‘ in" thi €858 the

.-I-hndu ]nw pnrp anﬂ q1mn.]P to -the rmrhnq ﬂm-men] raliad an:

St A LS St 3 el ‘-‘:‘ uuuvl IUJJ.V“
the case  of Abmham v. Abmlzamﬂ) in support of hls. argumeﬁt’
The Subordmate Judge seemlnfrly adopted it ” The dlfﬁculty in’

@) 9 Moo. IF A, p. 199.
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accedmg to- 1b is that it iy quité, different from the case. mad.ee‘,f(
‘his client, in the. plea,dmos . Injthe: firgt para,graph of t’ne wrltten
gfgi—amnnf 1% dafendant savs*thaf “ the te

viiv uu;uuu LY D@y viiw L2 % A~ VULLI.IO WIlIWG(N'W'J tll UPUI Uy
‘and famly propea ty e‘mployed by the "plaintiff are entlrely in.’
{a,ppropnate, the- plamtlﬂ' and his family bemg Chmstxans. In
‘the year 1846 the-succession to property balnnmnn- to #ny. mems
'beriof the p]amtlﬁ’s family wds goverped by Enghsh‘la.w” The
evidente undoubtedly establishes that sons take. ai equal share
in thelr father s estate, as the plamtlff throughoui: has contended 1
Bt whether. -they do s6.ih consequénce of the: prevalence of the
Hindu law, or of the Porbucuese law amongst- thiy class or of &

; usage ex1st1ng amongst them From thelr having retamed or adopted:
.these respectwe laws in a. modified fox'm it is unnecessary, and’

'under the clreumstances WOuld Jbe improper: for us to detcrmmef. ";

The defendent however also seeks to esta.bhsh the va.hdlty ofj‘
‘ the mortgage on' the'groind that * it ‘was executéd. by Pedro with-
the aesen’b of his’ brothers Mingudl and Enos, ard thiat the money;
- rexsed Jupon it was sPent in such a*way tha.{: the morﬁgage would
stlll have beent go‘od 1f Pedro had been, as. e was not, the manager .
of a H),ndu family at $he time he. made if.” ~The'i 1ssue ‘raixed on:

'that contentxon has been - declded by the Subordmate Jnge 1n§
'Fnrn“-n nf' '”'\n ﬂn‘l’nﬂﬂahf n‘nr] we 'H'\lp]z '”u:\f- ’H\n# ﬁrﬂtn(}n"n})f' ..

LN ARCAT

to be supported. _ We cannot, however, find on- the record 'before"“_
-us’ that Mr. Kher went: mio this’ questxon or’ how the Fifst Cla.ss
Submdmate Judgg, ‘Who ultlma.telv declded the - case, cbnmdered
hlmself precluded fnom entermg upon it

Although we aré 1ot prepa.red to hold for the above reasons;:
thet the property of A.ntomo descended upon hlS three sonQPedro,
Mmguel and Ends; as to-parceneis under Hmdu la.w, .rather than,
‘g tenants—m-common as alleged by the. plammﬁ' yet wé thmk
that ] ‘hevmg regard:.to: the fact -that- the Ohmstlan 1nha.b1ta.nte
of Sélsette are . for . the 1mosh pa.rt descendante of gonverts from
Hmdulsm (see. Bombay Gazetteer, Vol. XIII pages 202"'204) and‘
.-that Hmdu usacres as shown by t’he ev1dence preva.ll to'a la.i‘gev
}exten'o amongsu ‘them in"the-mode of the mnna.aement of their.
paternal estate, and as the plaintiff 'in h1s plaint; though allegmg'-
that the property devolved npon Pedré, Minguel -and Enos:. §:)
__.tena.nts-m-common, in paragraph 1 speaks. of the other members
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ot tRefamily being co-pateenars with Pedro, and: bbrhi;laiﬁ‘é' thint

“the ‘mortgage was not for the benefit of the’ fa.mlly, we should: not
. 1)9 nlqhﬁed in vemnrmor i"he ssrme dlreot nroof of the a.uthomtv Of'

A the manager of the fa,mlly to mortgaﬂe the peternal estate under

.]ns management as we-should reqmre in the case of ‘an". Engflsh.

manager under mmﬂar circumstances, but should- tredt; 1t‘much in

the same way asif the. family ‘were still a Hmdu family.: The .
-decision in Abmham v, Abrakam s, we think, an expresg authority

for our domg s0.” Thecaseis’ “also very smﬂa.r in its circumstances .

to’ Myna Boyee V. Ootdmm‘l)

- In this case Mmguel ‘who had become ‘a pmest in early hfe,:

'left the management of the paternal estate (at all events after

“the dea.th of the mother, in 1865 proba.bly) in the hands of Pedro -
ass1sted by his-lame and_ delicate brother Enos, he himself return- '
- ing.. from time to tlme “to the family housé and staying there for-

ahdrt perlods only " From 1863 to 1865 Pedro sold severa.l plots

of land, and subeequently purchased other_plots, the conveyan‘ées ‘

of the plots sold being executed sometimes by him and his mother.

“and ‘brother Enos, and sometimes by himself alohe. Pedro also;.

ook a liguor. contract from Govérnment, and carmed ibon- for
_Sothe-years, “and a.ltorrether acted as a genera.l manaa‘er mvested

“wyith {-hp Im-o-pgf powers. That which, however leads to thé don
elusion most strongly that the mortgage was executed by the’

au’thori’ty of-Minguel is that when in 1882 Pedroand the plaintiff:
ao'reed to sell part of‘the properﬂ'y to one Maneck_u in order to.
pay oﬁ' the debt due on. the motrtgage, the plaintiff, ‘who-then Held:

. a-power of a.ttorney from -Minguel, offered to. exécute the cons:.

. veyange:in Minguel’s name (Exhibit 144) : Minguel’s also lendmu

.his name to the sham proceedings in the Nésik, Court to protect:
the property for Pedro and the plaintiff, tends to the same gonclua :
_§ioni The mortgage wis also attested by Enos, who wag assttmg
Pedro in the management Tt was, therefore, not g clandestme ‘
mortaage Thé evidence also ‘shows that the mohey Was.rdised
a,nd employed for the most pa.rt at all events -in connectlon 'mth '

SPL RUEI T FESORy I

tne llquOI‘ COIWI'W.U uu'u_ fut {'ahu ‘ reouiamg or uhu L&mlly nouse
For these ‘reasorls we, hold that the .morbgage was made 'by. thé
authonty of Mmguel amf Enos a.nd for famlly purposes, and was-
il) 3 Moo. I. A., pp. 400 and 420
“BTi8—4a
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' bmdmg upon ‘the Whole fa,mﬂy - The absence of Mmguel"/and

JA'I:BI[AI .
Annnsnm )

‘his priestly office account for his.not having himself . signed or
anqf-nﬂ the mnvi‘n‘ngn The h'rm i-hnnry parhnnq is that l‘m nl'mn-

| doned the property wholly to- his brothers. Enosdiedinor. a.bout

thé year 1876, ‘and his interest i in the equity of redemptlon then'
devolved on his brothers Pedro and Mm,c_r:uel This is:common

ground

We "also ao«ree Wlth the Subordmate J udo-e tha,t the award o'f.

‘thin 974k - Onbaker 12271 h\bdnn‘-nr.l +n the 'Nacnlr r'nnrf- anﬂ +hn~

R 79 v ‘Jllll..l UUUUUUJ., -I-UUJ. e RS vuuuu [FLV RN V3 S A vy WL S Admid

consent order of February 10, 1882, that it should e filed, were
collusive between Minguel represented by the plamtn‘f ahd Pedro

Two dxfEerent Judges have arrived at. that,conclusidn, ‘Ths a,ddl-
tional ev1dence put in in ‘the present case places the questlon,
we' thmk . beyond’ doubt The' object of the conclusive award
and order and the modein which the’ obJect was carried out ‘were
these .--—The plamtﬂf -and “his father Pedro Were des1rous ‘of i in»
ducmg the . mortgagees to accept a. small sum.in.payment of the
-mortgaoe-debt They accordmgly caused it to be represented in
& documenty which was drawn'up in the shape of an. award, that
Pedro had Wasted the estate to.the extent of Rs.. 16,000 and tha.t

Mmguel ha,d teceived nothing, - The’ document then awarded

P u. . R $dia of tha
Eﬂﬂ.ﬁ Pedro buuuuu glvu pUbbmeuu 01 pae wu\.up resiaue u:. uxu.,

estate to Minguel.. This document Pedro and the plaintiff caused
gome, three persons. to sign as though it wete an award. ndade by
them, * It was then m'esented to the- Court %t Ndsik as an awa.rd
under-section- 529 of the OOde of Civil Procedure, and eventually
on the_application of the- pla1nt1ff as the attorney of Mmguel and.

with the consent of-his fa.ther Pedm it wag ﬁled as an; award
under sect1on 526

- Th1§ award and the subsequent proceedmgs thereon must we
'\ cons1der, be diseaided lrom consideration in thjs case (l) beca.use

the decision- of the Appellate Court in Suit No. 308 of 1888 ha,s
dec1ded that the pla.mtxﬁ cannob base his t1t1e on. the decree of
‘the N4sik (‘ourt as o deca’ee -the mortgacree not. havme been a.
 party | to. these’ proceedmgs. N We d6 not decide that, if that decree
“had’ opera:ted as’ an assignment - to Minguel, the dec1sxon of the

Appellate Court would ha.ve precluded the plemtﬁf a9, executor,'
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-of Eznjguel from suing’ upon it as dn assignment. o redeem the' ™ 1894 |
mortdarre ~Itis unnecessiry’ to. express an- oplmon upon that . Ja'remay’

pomt because (2) the award is not in-itself an’ assagnment Joub- "‘?“s’é‘fé‘f rn-'
merely gave Minguel. the righit to an assxgnment £rom Pedro; and AR P

- the order of the Nésﬂ: Court gave’ it no further force. beyond‘__ . MayoEwi .
thlS: that ‘it conferred on Mmguel the right to_haye”: & décree”

~passed accordmg to it under. section 522. - No decree, Whlch ‘might '

have operated gs an asmgnment ‘was ever passed (3) The award’

bemg &.sham award, and the order for its filing bemg B, col]uswe :

wdm, xﬁteiiuea to have no effect Deuween Lue parmes to it, - Dul:uj

“to be used as & blind to deceiye -the mortdagee, cannpt.be used

agamst any ‘one “except possibly: -the ‘parties -to it ‘and *thelr'
Dl‘lVlPQ-—-AhvnaJl)hm: v, Va:"nnhﬁm:(l) g Wv1ﬁnnﬂn Act (T of 'lR'?‘)\ ’

sectlon 44

Mmo-uel d1ed in- 1883 {eaving a will, dated 5th, J anuery, 1881, y
by which he’ bequeathed his interest in- the property in questlon ;
‘to‘the plaintiff, - The plamtrﬁ has duly proved it. It 1econtend-_‘
~ed by’counsel for- the defendant: that Mmguel had 10 power to
~deal with the property by will, as he was an-undivided co-paregner.
governed by Hindu laiv, -but we cannot, accede fo thiat contens
tion. Tt is.not the cage made by either party upon the pleadmgs, ‘

g‘nﬂ +11a Lnndann -]-u)q nat hann r]rnnnl*anq to mnof 14- Wﬂnﬂ * 1'(-' nrn'

VIAWY | ALND I.I.UU UUU.I..I. \ALI.UAUU\L LA SEe 8 8 Awivg U \J

assume that the Christians of Sélsette ~reta1ned the Hindu. law
~of. inheritance dowﬁ to 1866, ‘it is clear that .as pomted out in
Abmkam V. Abmham (supra.at p. 241) and Muno: Boyee v. Oota-
rgm (supra) the holdmg of land in co-pareenery mcapable of bemg
dealt with by ill is'not a branch of the law-of suceession proper,
“and that’ the Hlndu law of- successxon or 1nher1tance ‘can well be-
reta,med by Chnstlan bonverts without their at the same time
bemg bound by its ruleo of sbrxct co-parcenershlp .The ev1denbe
in "this ‘case: s conﬁ1ct1ng as to the power of & Salsetfe Ohnstran
to. deal Wlth ‘his share i in aneestral propérty by will, but read a8
a whole, is; - we thmk in fa \70111‘ of his being consulered entltleii.'
to do ‘80, The plamtlﬁ' in this,view is, therefore, n thé same .
puqu’ﬁ i‘!i'fega.'ru w. the eq‘may of reucmpuon l.u uu.u murugageu

property as Mmguel WOuld have been had he survwed. ‘

) I. L.R, G-Bom-, . §72»' :
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. W6 have- next. to considér the offect. of the suit.on the mopj;f/ dger.

-.Whlch in April, 1883 the morbaegee ﬁled, against Pedro alone m»_
. the’ ma.sus: Court (suosequenmy transferred to Théna),. and- t0;"

which he ‘did " not make. the- - plaintiff as .execubor, of Minguel: a:’

'_ party. In that; suib.a decree was ori the 11th May, 188:), pa,ssea '

pn'n tl'\n uo]n nf {4\ mnvl‘monﬂna hunnn\""tr . 'l‘ha Ancnhﬂonf ]’\nnumbn .
iy, UL wie 1u.u.|.uo WU tu.vt;

the assignee of thet decree.» The properby was sold under it a.ndf
ﬁhe defendant. purcha.sed on the "27th September,, 1886; and in

: ‘tha,t ca.namtv now claims to'be the a.bsolul:e owner of bhe m'o-
- perty..- We have. a.lrea.dy pomted out-that it was unnegcessary:to:

nrake ‘the pla.mhff a party to-these proceedmos ‘as ‘pretended.

: a.ss,lgnee of the equity -of redemption under. the consent order:
-of the 10th February, 1882 Independently. of that. deciée. the,

plamtlff as executor of Minguel Wwas the owner of. half of: “tho-
equity of redemphon " The quesfnon whether the proceedmos
bound mm, is oee of cutheulby. bectlon 85 of the Lra,neter ot
Properby Act (IV of 1882) doas not a.pply to the case,-as, it was.
riot then in force in Théna.. The reason Whythe pla,mblﬁ‘ dxd.not-
apply to be made a ‘party to those proceedmcrs, must’ have been ;
that he did nop ab that ttme desire to redeem the mortgao*e, i~

.asmuch as, he was then pr epa.ran‘ to asserb hlS title. to the pro-

nex;bv free ftom the montora.n'e under his fra.udulent decree ¥ claun
Whlch he subsequently unsuccessfully asser rbed in Suit- No. 30.3

‘of 1888 in “the Théna Coirt- -and in appeal in this’ Court The

'morf;uagee did not-make him a parby, as Pedlo was supposed to
represent the fa.mlly in the mattet: of the morbrrace. _

-"The questmn is, can the plamtlff now redeem on the. rrround
that he was not made a party to” those proceedlncrs. Although

‘the partles are- nof members of a Jomf. Hlndu fa,mlly,. yet. they

appear” t0 a conmderable extent . to crovern their dea],gno's as

- though they Ailled that character, ~If they were such members,j
the ¢ase of Doulat Rim v, Méhr Ohand® vwould- be exactly in

point; ‘as well asthe case of Vishnu Withal v. Venkdtrdv Bhava;n,z 1,<2)

f'The mottdacre purporbed to mori;rrage the whdle interest in the,,

nyanerty and was made e Dnaun "]1(\ mianaaay  Mha rn-“l- eira
tu.ursl.u'y u,u.u. MAASEREES UL A J.Uul-\-l vy l-llﬂill.wsﬁlﬁ .I.I.I.U ou.l.u Wd;§

*brought against Padto who had execub"d the morbcva,rre and asks; -

that the debt, may. be sa.tlsﬁed oub of the mortgaged propertyand
(l) Lo RI, 14 I. A.} 1870«- _ - ..;;",-» \, R ‘n PO J" 1889 D|248l N
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4hat the properby may Be sold: - Wha.t was mtended to be. sold . 1804
. was thé whole interest in the property, and ‘that was What the ‘f ﬁ Iﬁnrggxfa .
_defendant nnrohq,serl The’ ahove cases are not ‘we’ thmk in S
-conflict’ wrth Shat/a Abdulla vy ijz Abdilla®, Where one only . ' Lanis
of ‘the’ heirs of ‘the morto-agor was made a party t0 the suit on- MANOEL
the mortdege "The Prlvy Couneil - 1n dec1d1ng Doulat. .Ram .
Mekr C'hand (supra) .do.not. suggest that the. plamtlffs m that
case. were at all ‘events- ent1tled to redeem the property, as they '
ha.d not been made partles to the suit in Which, the property was’
| sold at the indtance. of the mortgagee. * What ‘their - Lordshrps3
appea.r to.us’ to: hold. is- that. the purchaser at -the Court’s sale
obtamed & good txtle to:the property purchased by hlm sub,;ect to 3
the right-of the eo—parceners, who were not: made- paities to the
slit, to dlspute‘the sale on the ground that the orlgma.l mortgagej
-wa.s ‘not. bmdmg upon ‘them,” We think that the prmolple of
- thess, demsrons governs the casé biefore us, and that the. defendant_
purcha.sed the' whole interest in the mortgaged property subJect
to the rlght,of the plaintiff t6 show that his interest derived from ‘
Mmguel Wwas not bound. by the mortgaO'e ' This he has failed t0’
The pIa.mtu‘f is not, for ‘the reasons we have given, ent1tledf
as absolute ‘owner 'to recover half the mortoa,cred property from
the defenda,nt who has obtained possessmn of it under.his pur- ;
chase, ’ "That portion.of his: claun has been’ correctly d1seilowed 't
by the Subordmete Ji udge

The Subordmate J udge has however allowed the nlalntlff to N
redeem half the mortgaged property on payment, of half. the sum -
due. under the. mortgage ‘18, subJect to the plamtlﬁ”s right .to
dlspute the mortgage being bmdmg upon his-share in- the mort-, .
gaged’ property, the deeree and sale by the Théna Court affect
"his interbst, he <cannot now be entitled to redeem atall, " We ha,ve .
leld, for. the reasons which we have stated, that they do. ThlS'
portlon of thie plamt:ﬁ’s .claim ‘canndt, therefore, be supported .
ahd the suit ought to*have been dlsmlssed iw toto. We drsallow
the plemtrff’s Cross obJectlons and alIow the defendent’s appeal;
Wltn costs throughout. -

- Suit dismisseds.
®-L, Ly Roy § Borki-8s:



