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Before M. Justwe Bayley, Acting Clnef J uszwe and Mo Justwce lelon.

» RAKHMA varap JAVJI, DECEASED, BY IS IEIRS HIS sons HANMANTA
AND OTHERS (oRIGINAL DEFENDANTS), APPLICANTS, ». TULA'JI vALAD RA'MJT
A\'D OTHERS (ORIGINAL PraiNtirrs), OproNENTs.® ~ .

Mamlatdm—l?ecrcc passed by Ildmlatddr— Excoution— Exccution of Jlmnlatdars
decree by Mdamlatddr under directions of CoZZectm -—Mamlatdars Act ( Bom
-~ Aet II7 0£ 1876 ), See. 17 1,
<A Mdmlatdar having under the direction of the.Collector executed 'a decree

. passed by himself directing the removal of a dam,

Held that though it might be improper for the Collector to issue such a direction,,

e L0 LoD

’ﬁhich legally could only issue from the H gh Court the High Court wonld not set
aside the execution if otherwise valid, Section 17 of the Mdmlatddrs’ Act (111 of
1876) is imperative, and leaves to the Mimlatd4r no discretion as ‘to-the duty of
enforcing the decree, . The Act does not purport to provide detailed rules as to
. applications for execution, and a Mamlatddr’s Court is not governed as to exccution
of decrees by the ordinary rules of procedure and provided the procedure follow ed
g1ves effect in the end to the 1ntent10n of section 17, the Court will not interferé.

Héld also that under section 17 of the Mamlatddzs’ Ac ITI of 187 6 2 Mamlatd &
was not precluded from himself supervising the execution of a decree in a case in
which the village officers were from interest or other cause nnlikely to give proper
eff’ecttom. C L >

ArpricaTiON under the extraor d jurisdiction n’r the High'
Court (section 622 of the Civil Procedure Code, Act XIV of 1‘%82)
aO'amst the order of Rdo Sgheb N. V. Bhat, M{Lmlatdar of Sinnar,,
in the Ndsik District, passed in the exeeutlon of a decree in a
possessory suit. »

-The applicants bullt a dam across the river Mahélunm in the
Nisik District and obstructed the flow of water, whereupon the
* Application No, 120 of 1893 under the extraordinary jurisdiction, |

% Section 17 of the Mémlatdérs’ Act (Bom. Act TIL of 1876) —

17, Ifa Mdmla,tdfm’s decision be for awarding possession or restormo a use he
sha.ll issue an order to the village officers to give effect thereto.

R

If it be for grantmg an injunction, he shall cause the same to be prepared in the
form of Schedule C, and shall deliver or tender the same then and there to the
defendant, if he be present, and if he be not present shall send it to the village
officers to be served upon him. . : ) ;

- When the Mamlat dar awards costs, such costs, together with the costs of execu-

txon, shall be recovered from the party in person, and inthe event of non- payment,
by the attachment and’sale of his property.
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Court from the ta.luka. (office). May this be known.”
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n the og.rt f the é.mlatdﬁrn Sinnar,

i

opponents sued them

‘and on the 24th June, 1885, obtained a decree d1rect1n0' that an

opening should be made in the dam so as to give the opponents
(plaintiffs) the same amount of water as they had previously
enjoyed.

The apphcants then ﬁled a suit in the aubordinate Judge’s
Court. of Sinnar to set aside the Mdmlatddr’s decree, but thls
smt failed, and the order was confirmed.

On the 15th June, 1831, the opponents applied to the 1\151&1—7
latddr to execute his decree of 24th June, 1885, and to have the
dam opened. The Mdmlatdér referred them to the Cwﬂ Court

to the Collector of the dlstrmb on the 5th April, 1892, request-

U ; [ A | dn won bt pan e manTan cn San

1!]0' ﬂlll.l UU U.J.lebt bu.b' .Lu.da.l.lllﬂibudal. vy .ll.l.?:lcl&U all UPULLI.LIB 11L thU duu.t
and allow the water to flow in accordance with the Mémlatdars
decree. The Collector on the 15th Apnl made the followmcr
endorsement on the application, and forwarded it to the

....

. Assistant Collector : —_

¢ It appears from the reply received by the applicant from the Court on hls apph-
cation, and placed with the proceedings, that the prohibitory order passed by the

Civil Conrt eniginine the Mimlatdir not $0 execute the order nasse d hv him same

‘-’.IY AL \IUMAU Gujululuo Ll Viuvi 11(1190\4\‘- UJ ulu& LRI
to an end when' the suit pending in the Civil Court was disposed of. Therefore
there appears to be no oblectmu to the execution of the order of the Mémla.tdﬁr s

3

LI TR SV

- On the atbu .Lud._y, J.092, the Mamlatdar mstead OL 1ssuing.
orders to the village officers under section 17 of the Mdmlatdérs™
Act (ITI of 1876) to execute the decree, went himself to the
place and ha,d a portion of the dam removed under his own

U'-'!:..,,

‘ superv;smn. o e . .

The apphca.nts now apphed to the High Court under 1ts ‘
extraordinary jurisdietion, contending that the Collector and the.
Assistant Collector had no jurisdiction to move in. the mattery

' that the Mamlatddr acted with material irregularity in actinfg-

upon orders,. and that the execution ha.d been 111eo*a1 and ‘had:
caused them serious loss and damage. They obtained a .rule nisi’
calling upen the plaintiffs-to show cause why the portmn of the
dam removed by the Mé.mla,td'ir should not be restored '
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Bs,gnson with Mahddev B, Chavbal appeared for the apphcants

(defendants\ in support of the rule :—The Collector had no.

' authonty to mterfere in the matter. When the Ma.mlatdér

refused to execute the decree, the proper remedy of the plaintiffs -

“was to apply to the High Court and not to the Collector. The
.. Mémlatdér’s powers are limited entirely by the Mdmlatdédrs’ Act.

" The Mamlatdar having refused to execute the decree, he was -

- functus oﬁcw and had no powereither to review his order or to do

Ry & A LA mmaaddnae s dae dha AT oAl d?n AT Tirwndla o
au‘yuuug 1u uuc JAuLTL UWiIUgL “Llic UULICCLWOL S ULuUdt. £ Llll)utﬂ,

the action of the Mémlatddr was in obedience of the order of his
syperior officer the ‘Collector. It was not a judicial act. The
C'ollector had no authority to issue an order to the Mémlatdar
in ‘a matter arising under the Mémlatddrs Act—Rdvlojirdo v.
Satu O, Moreovqr, the Collector ought to. have issued notice to
us and to have heard us before acting.” His order was ex partc
and illegal.  Section 17 of the Mamlatdirs’ Act lays down certain
procedure in execution of a decree. It provides that the execu-
tion of the Mémlatdér’s decree should be entrusted to the vil-
~ lage officers. Here the Mamlatdir himself executed his decree.
'He had no authority to do this under the Act.
 Tiang (Advocate Geneija.l) with Ddjs Abdji Khare .appeared for
the opponents (plaintiffs) to show cause:—The Collector ap-
pears to have advised the Mdamlatddr to execute his decree,
‘the MAmlatddr having been under an enoneous impression
that the decree in the eivil suib prevented him from. doing so.
No harm or injustice of any kind has been done. It was non
necessary for the Collector to give to the defendants notice
of our petltlon to hlm The Collector did not himself take any
action in the matter. What the Mdmlatdér did was justifiable,
‘and the fact that he did it under the advice of the Collector
* cannot: make any difference. It is urged that the Mémlatdar
ought to have ordered the village officers to execute the decree.
Tt appears, however, from our. petition to the Céllector that the
village officers were interested in maintaining the dam and
would put obstacles in our way, Owing to this circumstance the
M2 mlatddr hi mqu" mmprvmpd the hnn of the deerea Even
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_supposing that the Mamlatdar has committed an. error m( laW .
still that, would not be & sufﬁment oround for mterference under
.section 622 ot the Civil Plocedure bode—Ham Bhikaji v. Naro
Vishvandth®. It the defendants are .aggrieved by the execution’
of the dec1ee they can seek. redress by an independent proceed-

1110 'hn{- nat 'hv an. fl'nh]lnahnn under the extrao lﬂn'\nvv
o2 L ALiaVL

LAY M ALV T v

' dlctlon—-— 7lfotalal Kashzbhcw V Ncma( o A

. FULTO\I I, —VVe do not think we_ should mterfere in tlns case. -
JThe Collector doubtless was not- lecrallv Justified. in giving dlrec-
tions in ‘a case ‘under the- Mamlatddirs’ Act, but we aglee thh
~the learned *Advocate. General that. as his intervention merely'
‘resulted 'in the Mémlatdér’s taking steps to give eﬁ'ect to the-
decree, it furmshes no glound for action on our part. Section 17
ds 1mpemt7_1ve, and_ left.the. Mdmlatd4r no discretion as to the,duty
.of - enforcing -the decree. The . Collector’s memorandum at most
merely directed him: to obey the law; and though it may 'hdve' :
been improper for the Collector to issue such a direction,. 'Wliic'h :
legally could only issue from this Court ‘We cannot on account ot
_the impropriety set aside the execution if otherwise valid. The .
argument that because the Mamlatddr had, owing to & mlsap—_f
prehension, ab first refused to execute the decree he was precluded-
from enforcing it afterwards when the mlsappl chension had been -
removeu, “’lll uuu, WeE- u'i‘uu.k, hulu 5UU11 .I.le‘ Au} uoes IlOD pur— .4
port to p10v1de detailed rules as to a,pphcatlons for executlon '
It does not even prescmbe any apphcatlon at all. Tt simply re-
quu‘ew the Mdmlatddr to 1 issue orders to give effect to hlb decree, .
and the fact of his falhno ab first to do so does not seem to ren- '
dex the. oblig ation any less binding, Cases such as ﬂ’[an)unath v. ‘
Veni atesh®, Mungul Pérshad v. Grz]{t Kant®, Rém Kwpal v.
- Myssumat Bup Kuar® and Bani Ram v. Jch/Lu Mal® do not
appear apphca.ble to Oourts like the “\Ia.mlabdér s, which are . not'
-governed as to execution of decrees by the ordmary rules of ]
prmedme and provuled the procedule followed gives éffect, m "
, the end, to the intention ot' sectnon 17 we. ouo'ht not we thmk to'
mtertere . , o _ o B
_ MLLR,9Bom, 43 . @ L._R.,‘s I A, p. 1'2'3:
@' L 'L, R., 18 Bom,, 35.° . @O LR, 11 L A, p. 87,
@ L L. R, 6 Bom,, p. 64 ; o ® fbids, p. 181,



VL;"XIX.]" .. 'BOMBAY SERIES,

Negt it was urged that the Mdmlatdar’s:action was at variance
with the provisions of section 17, inasmuach as instead of issuing
orders to the vzllade officers to give effect to- the decrée he went
hiniself to -the spot and got the dam cut under his. own. super-
vision. This procedure’ may perhaps have been unusual, -but the
alleaa,tlon cont‘uned in the 11th paragraph of the Opponents’ peti-
hon of 5th” April, 1892, that the village officers of Thangaon were
interested in the proceedmo- has not been - contradicted by affida-

1n+ or 1n arcument, and if true., wonld probablv 1ustifv the oxe- °
JuUUIJ-J vity UA

1L O 10 afguincny, &l 11 orue, Wodil prosan:y.

",cutlon,of the decree otherwise than through their “agéncy. __Sec.—

tion 17 prescribes the ordinary method to be adopted, but ought ‘

~ not, we think, to be read so literally as to compel the Mamlatddr
4o employ interested parties to give effect to the decree. . In all

cases the law must be construéd in'a’ reasonable manner,..but :it

- would defeat the intention of the Act to-hold that a Mdmlatddr.
Was precluded from hlmself supervising the execution of a decree

. in a case in which he thoudht the village officers were from in-
‘terest or other cause unlikely to give proper effect to- it. ‘Under
“the circumstances, then, we do not think that we are in a position
to hold that in going to the- spot to. enforce the decree the M4m-

‘ ilatdar a,cted enoneous]y O
A Lastly, it was said that in cutting the masonry dam the Mam-

latdar had exceeded the limits of the decree, but as the existence

of this dam had been adjudged to be incompatible with the
Customaly supply of water to the opponents‘it is difficult to see
how else he could’ give effect to the decree. vVhemer the appli-
, ‘cants may now restore their old kutcha dams in such a way as

- not to interfere with the due supply of water to the opponents, is
_.a point on Whlch we can offer no opinion, and in respect of whlch
" so far’ as we'are awale, no orders have been issued by the: Mdam-
'. ],a.tdar But the a.pphcants must take care that] if they take ‘any
such steps, they must not depu\e the opponents of the supply of
/‘Water awarded tothen by the decree.which the Civil Courts have
.. refused to set aside, :Under the circumstances we discharge the
- the rule with costs. - - S

a o B Rule discharged.
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