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As, however, the accounts have not been investigated by the

Iocal commissioner, as directed by the Judge, we must now

dlrect the accounts to be taken, and as the pleaders for the partles‘

'xare agreed that in this case the services of a kdrkén at Rs. 12 per

' mensem were. necessa.ry owmg to the nature OI the e%ate, we -

will dlrect the commissioner in takmg the accounts to allow
that 1tem
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the accounts of the defendant’s receivership, charging him with
all smns actually received by him, or which, but for his wilful
default, he ought to have received, on the best basis which under
‘the - circumstances he can adopt. In taking such accounts, let
him allow the defendant Rs. 12 per month for the services of a
" kérkian. The terms of this order of reference will supersede the
directions given by the Subordinate Judge. The report to be
ma,de. within six weeks. Costs to be dealt with on receipt of the
report as well as the question whether the defendant is to be
‘charded with any and what interest. '

i
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"APPELLATE CIVIL

Before M7 Justice Farran and Mr. Justice Candy.

VENKA'JI BA’'BA’JT NA’IK (orIGINAL PLAINTIFF), APPELLANT, v SHID-

RA'MA’PA BA’LA'PA DESA’I AND ANOTHER (ORIGINAL DEerENDANTS),

" RESPONDENTS.® o
Limitation—Limitation Act (XV of 1877), Sec. 20—Interesti—Payment of inderest
" as such— Mortgage—Payment of renis to mortgagee in liew of interest on debt—

Mortgage-deed not registered— Deed not admissible to prove rents paid as inter est—
Euvidence——Practice—Registration Act (111 of 1877), Secs. 3 and 17.

By a bond dated 15th July, 1872, A assigned to B the “wvakivat of assessment”
of certainlands belonging to him as security for a loan of Rs. 10,000. The bond
provided that B should receive the assessment, and after making certain payments
‘ .shoﬁld retain the balance in lieu of interest until the principal debt should be

repaid,  The bond was not regxstered The assessment was duly received by B
~ until April, 1887, 1In February, 1890, B filed this suit to recover the principal sum

from A persona]ly, rehnqulshmo his claim agamsf; the ]and as the bond was not
v s *Appeal \1'0. 117 of 1392 ’ '
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"registered, , A pleaclqd limitation. B contended that the rece1pt of the assessment
in lien of mterest was a payment of ““interest as such” within the meamng dt‘
_section 20 of the ulmxtatlon Act’ (XV of 1877) and that the’ last of snch pa,yments
having been made within three years before suit his claim was not barred; - . %

£l

Held, that the suit was barred by limitation. The assignment of the ¢ vahiwt"i)'f
assessment® contained in the bond was an: assignment of a benefit arising ont:
of immoveable property within the meaning of sections 17 and 3 of the Registration:
Act (IIT of 3877) or else 2 mortgage; and in either case the bond could not be,
admitted in evidence, as it was not registered, But it was only by readmg the
terms of the bond that the Court could gather that the assessment was to. ‘be
received in lien of interest. This would be to admit mdxrectly the provaszons of
the bond in evidence. Apart from the bond there was no evidence that the- .
plaintiff (B) had been paid ¢ interest as such » withia three years of the filing of
the suit by the duly a.uthorlsed agents of the defendants, and the claim was, therefore,.
barred. )

FIRST appeal from the decision of Réo.Bahddur G. V Bhanap, '
First Class Subordinate Judge of Belgaum. Plaintiff sued 4o

recover Rs. 7,000 alleged to be due on a mortgao'e-bond dated
15th July, 1872. :

The bond had been executed by the defendant’s father, WIIOH
died in 1882, to the plaintiff’s father for a sum of Rs. 10 OOO
Under it the mortgagee was to receive ‘the annual i income of- the )
mortgaged land amounting to Rs. 536-12-0, out of which he was
to pay Rs. 206-9-0 to Government as ndif; Juds assessment a.nd~
to retain the balance in lieu of interest until the principal sum
was repa1d The followma is a translation of the bond 1—

“To Rnp Bﬂm N'All\ Vilvekar, reqxd ng at (‘nL 4l

a

«“This bond is executed in Suru San 1281 Fasli by Shldram'ipa Balapa Desﬁl .
Nidgavda of pargana Gokak to the followmo' effect : — -

¢“The sum of Rs, 13,000 is fixed to-da.y as the sum which we have borrowed from “
you, including the amount of the decree in Original Suit No, 560 of 1867, namely, -
Rs, 2,958, Out of this sam, deducting the amount of Rs. 3,000 of the bond executed
in favour of Sheshgxr Niik Valvekar,T owe you Rs. 10,000. -For the interest. due
thereon I have given you the vahwa,t (management) of assessment of my lwmm:

chavrat (pnvahe landS) to the extent of Rs. 536-12-0 s out of which Rs, 192-12-() on,

account of ndiki judi and Rs. 13-13-0 on account of assessment for  waste ‘lands
are to be pmd by you to Government and the ba.lance, namely Rs, 330 3- 0 sbouhl a
be enjoyed by you in licu of interest annually #ill the -principal debt of Rs, 10,000
is na.xd by me, When the principal is paid off by me I shall take b-u_-k the 1ya7‘.,., at,

of) collec’mons " I have taken back all ‘the . old documents as well ag the decree .

which is satisfied. * No dispute exists. There will beno intermediate d’sturbanoe_
Dated 15th July 1879 ” .

R N
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" The plaintiff alleged that the income of the land had been duly

n lionn of intaract 11n$il Anvil 1RR7 ]r\n'l- thot ha had haan

l I'uus;vcd 1 1184 OF INUeresy unui: LapPTii, 2007, OUV vdau 48 0aa oeen

.prevented from recovering it since 1388. He now sued to
recover the sum of Rs. 7,000, relinquishing Rs. 3,000 of the prin-
cipal ‘and the interest for 1888 and 1889, He sued to recover
the amount from the defendants personally, as the bond was not
registered The suit was filed on the 10th February, 1890,

* The defendants denied the bond, and pleaded (infer alia) that
“the plaintiff’s claim was barred by limitation,

" The Subordinate Judge rejected the claim, holding that execu-
tion of the bond was not proved, and that the claim was barred
by limitation.

' The plaintiff appealed..

Setlur with Mahddeo V. Bhat, appeared for the eppeilent
(plam’mﬁ) :—The evidence proves the existence of the bond. The
claim is not time-barred. It is, shown that the tenants paid the
vents to us till April, 1887, and we recovered them for 1888 with the

assistance of the-Mdmlatddr. The present suit was filed on the

10th February, 1890, and is within time. The Judge refused to
regard the payment of renttous as equivalent to the payment

anndinn
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~ Act (XV. of 1887), because that was provided for by the bond,
which he could not look at as it was not registered. We contend

that for this purpose the bond does not need reglstratlon. We

have abandoned our claim to the land, The bond then merely
gives us the right to recover certain money annually from the
tenants. What is given is “the vahivat of assessment” and not
‘the vakivat of land, Arrears of money due by a permanent

tenant to an indmdér are not immoveable property—Morbhat

v. Gangddhar® ; Bdjirav Waman v. Krishnardv Ramrdv®,

[anﬁ J.:—Does not the bend assign rents and are not rents
beneﬁt arising out of land ?]

The bond does not give us any remedy against thn lands of
.' tbe tenants in case they refuse. to pay r rents, The assignment

® L LT, 8 Bom, 236, . @ P, 1, 1885 p, 130,
B 7183 .
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moneys ;becoml perlodmal]y due.

L]

land but simply o

" Even admlttmrr that rents a,re transferred to us’ ‘under the bond
we qubmlt that‘ rents do not come “within the deﬁmtlon of immo-

_ Yeable: ‘property under the Remstra.tlon Act. The term ¢ benefis®

mast be considered to mean benefit ejusdem’ generis.  The right
to take juice from date treés is ‘not a benefit arising out of land

—Jaly Namddr v. Buaicha Nccmdaoﬂ(‘) " The fact that it. is not
.refnstered does not prevent the Court from recognizing the ex1st-*
'ence of the bond and lookmo at it for the purpose of connectlncr

tha nnvmnn& n{-' Intorng -
. A tJ J A1V Vi Ll.lu L U U-
Y

ansm w1th Vasudeo G. Bhandarl;m* appeared for the re-
spondents (defendants) —The execution of the bond is not proved

¢

If, however, it is held to-be proved, thén "we' say it should-be

registered. . Tt assigns rents, ‘and.it"’has” béen. held. that  rénts
fall within the definition of immoveable property— Mddhavrda
Kes/eau-v Jaganndth. Mghddeo @ ; Sectlons 3 and 17 .of. the

Recr:stratwn‘Act. T T

. The. suit is time-barred, because ’uhue i no evidence of pay- :

‘ment of mtelesb elther by us or- by our duly authonzed aorenf;

1WIUI].UCI. Bnree _y ars Ut:l()l'b Dle uzwe UI EIIC Sul u.

FARRA&I J. —We arc not inclined to acrree w1th the Subordl-

‘nate Judcre in h1s ﬁndmo ‘that execution of the bond sued 1 upon

is not n'r-nv::-ﬂ Tt i is, in onr mnmn n]par]v establiched that the

AN A0V i UL | gabaatabd WEVERLE) eV vLSLIUR Viivvu VILiO

plalntlff and hlS father did pay the ]?.LCZL on account of the Desdi’s
chavrat lands in Melvanki and “did" receive the assessment from
the tenants. - These facts, bemo in accordance with the provxs:ons,
bf the bond, which, though unredflstered ‘may be read as a whole!
in order to determine: tlie quiestion’ of its genuineness as a money-
bond tend vstronwly to" outwelrrh the consxderatlons vhlch amse

~ owing %0’ the non- reolstratlon of 'the ‘document. and the: other
, cucumstances to wlnch the Subordmate J udn*e bas called atten-

txon . . :

. . Dy rae ey
?ﬁ. H

But whether due executlon of the bond is nrovea or nnir we

i N

thmk thaﬁ the cla,xm to recover the prmcupal is barred by hnuté,-

o, “Thé’ suit- was filed' on' the IOth - February, 1890, TRé

(1 )3 Betig, L, 'R, A.-c 304, T Y. P Fadeo, v 7.,,

N
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,pl‘amtlﬁ' received the assessment. from the tenantb, without, the
assistance of the Mamlatdér, for Fasli -1296, the msb mst,aimenn

»\ -of which would be payable in April.. We, therefore assume that :

.the plaintiff received assessment- from the tenants in Aprl], 1887
A‘,as he and his father had done for. many years mevmuslv

. Now the bond confers upon the obligee the 'vahzva,t of -assess-
@nenb Rs. 536-12-0 and  (subject to the payment of juds) the
:right to retain such assessiment inlieu of interest each year until
the Desdi pays the principal. That is, in our opinion, an assign-
anent of a benefit to arise out of .immoveable property within.the
"meaning of sections 17 .and.3 of the’_RegistratiOn,;&et, or else it
15 a mortgage. It is mnot the assignment of the ‘rent to be paid
‘by any particular tenant, or tenaits, which might possibly bring
'the case within the rulings-in Morbhat v. Guigddhar” and . Bdji-

rdv v. Krishnardv®, as to .which we express rio opinion, ' It is
.an assignment of the assessment. of the land and, of its yakivat
“generally, and so (if it is not a mortoaoe) falls within the ruhnd
“in Mddhavrdo v, Jaganndth® and, in our opinion,. within the
Iwordmo and spirit of the . definition of - lmmoveable property
-contained in section 3 of the Reoustra.tmn Aets The bond
‘being unregister ed must, therefore, be treated as a mere money

" bond, as though the assignment of the rents of the land in lieu
of. mterest had not been contamed init. This. assignnient under
“section 49 of the Registration Act does not affect the assessment,
“nor can it be received in’ evidence of the transaction relating to
the assessment. In other words, it cannos for that purpose ‘be

~ read ab all. As we cannob read this part of the bond, there is no

-evidence before us to show Why the plalntlﬁ' received the rent of

1 A ahoy ' - 7o A
.u“ Dubfun Lhw?}:at lands , . S

LR ]

, Ib is, however, contended that we ought to. 1nfer that the
--tenants paid these rents to Biba Ndik and the plalntlff as interest
von the bond with the authority of the.Desdi. There is some
‘evidence that Baba Nsik began to collect’ the'rents contempora-
neously with the “execution of the bond ; he.hdd paid. the judi
‘even hp{’orp then, and 1t is m'oved tha.t he énd the plamtlﬁ ha.ve

Tas AU 12

e
-

h (1) 1 L, R. 8Bom,p 934 g (2) P J., lBSo,p 130‘
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‘667

- em e

VENRAYT

Ba’'sa’sx
“Na'mx

o,
BaIDRAMAPA

~BA'LA'PA
*DESA'T,



668 -
1594,
- VENEA'SL

CBA'BA’S1
. Na'ix

' e
SHIDRAMA PA
BA'LA’eA
. Drsa’n,

1804,

August 23,

| THE INDIAN LAW REPORTS. [VOL XIX.

‘ been collecting these rents for very many years W1thout oblectxon

the existence of the bond, are the facts before us. We think
that if from them we were to draw the inference which- we are
asked to draw, we could only do so because we have read the
terms of the bond This would be 1nd1rect1y admitting the pro- -
visions as fo assessment in the bond in evidence, The mference,
leaving the terms of the bond out of consideration, is not the
necessary or only inference to be drawn from the established facts.
The' difficulty of drawing it is also enhanced by the death of the
Deséi in 1882 leaving minor sons, We must, therefore, hold
that the piaintiff has not established that he has been' paid
« {nterest as such ’’ on his bond within three years of the filing:
of his suit by the duly authorized aoents of the defendants, and

thot hia ctit 1o thareforas hmo_]mrrnﬂ
uul:w 1115 SUGlv A5y URITUETLIULTy VALLMTS e AT,

The result would be the same if the bond were treated as- a.
mortgage of the chavrat lands— Pichandi v. Kandasams®. - This
is probably'its true character. The vahivat of the assessment
is assigned, and the plaintiff always treated himself as being in -
possessmn as a mortgagee, - “ ; ;

The case is one of hardshxp, but the hardship has arisén from

the neglect of Biba Néik to comply with the provision of a -

salutary law which we should be straining and not giving effect
to if we allowed this’ appeal. It must, therefore, be dismissed, .

wi uh buatu ) . e ‘
L - Appeal dismissed,
'L L R, T Mad., 539, . - S

APPELLATE CIVIL.

) Before M. Justice Jardine and Mr. Justice Rinade.” o
Tap SECRETARY or STATE ror INDIA v COUNCIL (ORIGINAL DE-
. FENDANT), APPRLLANT,. 2. VAKHATSANGII MEGHRA'JJI (omem‘_n
- Praixrirr), RESPONDEXT* - » Gy

Treaaure Treve Act ( VI of 1878)—Right of Talukda’r T G'wjamt to tr ea.sme b
trow-—R'ghts of Government, : o

A, bag conta,mmg Rs, 248 2-0 and a gold ring was found buiied in a ﬁeld under

B cxrcnmstaucés which created suspicion of the commission of an oﬁ’ence. The sttnct

’Appeal No. 5of 1892,



