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ORIGINAL LIVIL

’

Before Sir Charles Sargent, Kt., Chief Justtce, and Mr. Justice Bayley

BA'T MOTIVAHU (oricINAL DEFENDANT), APPELLANT, v BA’I~MAMUBA'I

- (ORIGINAL PLAINTIFF) AXD KHIMJ I LAKH‘\IIDA'S (ORIGINAL DEFEND-
~ ANT), RESPONDENTS.*

Will—-Constructzon—tht of residue of income of praperty ¢ to be used for the pur-

poses of A and B as trustees think proper "—@ift to future: ckzldren of testator’s
" 'daughter—Appointment—Power of appointment by will gnen to- daughter  in

‘ case no children born—Donee’s power to appoint imited to persons in cristence at

death of testator,
. One Jetha Ludhdni, a Hmdu inhabitant of Bomba\ by his will dn'ected tha.t hxs

immoveable property in Bombay should be formed into a trust of which le a.ppomted’

certain trustees, Out of the net income of the trust, the trustees were to pay Rs. 50

" 4o his wife Moti and his daughter Mamu for their personal expenses, and the -vesidue -

was ““to be used for the purposes of my wife Moti and my datghter Mamu and. her

children in such manner as my trustees think proper,” Mamu was thirty years of -
_age at the hearing of the suit and had nd children, ' S

Held; that this was a ‘gift of the residue of the net rents m equa.l shares to Moti

and Mamu, and that the survivor of them would be entltled durmg her life to'the
Jentxrety of the said rents, 4 e : .

during the lifetime of her children Gif any), and .that afterwards the :heirs of such
children should divide and receive the property.. But if M amu had no children, then
after the death of Mamu and Moti the trust should become void, and the property
was to be delivered“to such person as Mamu might by will appoint,

: The tcstafcor further directed that after Mamu’s death the E:ust was to- stand valid’

Held (1) that the provlsmn for the future children (if any) of Mamu f:iiled undef
- the ruling in the 7'dgore case, - If any children should be born, the question would
arise as to what would become of the property ;

* (2) that the direction that the property should be delivered to such person as Mamu
should- by will appoint, was a valid direction, subject, however, to -the limitation

4hat o mamcon 46 whom Mamnu avpvointed shonld be a person in existence at the death
CLAL LIS PELISUIL LU WILULL Jdliu ap pULLILLAL SLUUVLLW VU o PUloUil U CALSLLIILY dau bie ubavlt

of the testa.tor

SUIT for admlmstratmn and constructlon ofa will. The plamtlff

(Mamubéi) was the. dauorhter of -one Jethd .Ludhdni, a Hindu
- merchant of Bombay, who died in November, 1869, leavmg a
~ large amount of moveable and immoveable property. He left a
W1dow (the defendant Motlvahu) and the plamtﬁ:‘f Mamubsi who
was his only child, being the dauohter of a predeceased wife. At
the time of Jethd Ludhéni’s death, the plaintiff was fourteen years
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" of age and had beon fafried for two years to one Bhimji Bhdnji.

Up to the date of the hearing of this suit she had hadno children,

T

stub for the nstructlon of the will and for the adnnmstratmn
_ 1. .

*-r‘

‘L‘.‘L
i

]\Sy his will dated 18th October, 1869, Jeths, Ludhéni appointed
the defendants (Dossd Mordrji and Khimji Lakhmidds and Iﬁs
widow. Motivahu) his vakils and vakilatan (i.e., his executors ancI

executux, and (inter alia) he directed that his immoveable pro-
perties Lshould be formed into a trust, of which he appointed

()

certain trustees who were to collect the income, and after defray-
ing expenses were out of the net income to pay a certain sum
for ths personal expenses of his wife Moti and his daughter ‘
Mamu. - In case Mamu should have children, the trust should
stand valid during their lifetime and “afterwards” the property
was to be distributed among their heirs. If, however, Mamu:
Jilould. have no children, then the trust was to become void, :amdJ :
the property was to go as Mamu should by her will appomt

A later clause (the 18th) of the will specified the nlanner m
which the property should be divided among Mamu’s children,
and provided that, if she had no children, the property-should be -
expended in the dZaram in the testator’s name, or if the law would: A
_permit, that the property should go as Mamu should by her’ Wﬂl |

appomt

1 ele
The following are

«The vakils and vakilatan therein appointed by me and mentioned below are unanis’
mously to carry on, in the event of my death which may.God forbid, the management
of the whole of my ready cash (landed) estate’ and property agreeably to the

particulars mentioned below. The particulars thereof are {(as follows) i— .

«3, Should my death may take place, which may God forbid, I have a.ppomteti
Thékar Khimji Lakhmnidds and Thékar Dossd Mordrji my vakils and my wife Vow .
Motivahu vakilatan, three persons jointly, They are to carry on the whole manage- -
ment as ¢ executors > and ¢ executrix * agreeably to what T have written. . ) ‘

- @7, Agreeablyto what is written above the whole of the money which Thaveresolved ;.
tb be paid or expended on account of the ‘legacies’ and for the expenses.ofix my, &
funeral ceremonies for twelve months and on account of the sadavarat and ; :Eor other :
dharam (religious or charitable purposes) according to the above par teulars 3 is'to b’e
paid out of my funds in ready cash, ‘but whatever my (landed) ¢ esua.te, ‘that lS, ined
moveable property, there is is not to be touched by my vakils or valilatan for thesel

purposes, but after my death shall hiwve taken placea ¢ trust deed ? is to be ma.de as.
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soon 4s practicable of my garden dwelling-house, rope-walk warchonses (or gardens),

houses, stables, lands and whatever other immoveable property that is (landed) ‘ estate *

_ theré is belonging to me in the island of Bombay, and the whole is to be invested in a
Strust.’ As tothe trustees thereof, my two vakils and vakilatan and in conjunction
with them my fnend Seth Thikar Khatdio Makanji, (4) four persons, jointly are duly
10 become ¢ trustees * four in numuex, ‘are to collect the incoms of the whole proper v.y,
and, after deducting therefrom the expenses connected therewith, money is to be paid
out of the net income, whatever it may amount to, for the personal expenses of my wife
Motivahu and my daughter Mamu and for the children of my daughter . Mamu
after her death agreeably to the fourteenth and fifteenth clauses of this ¢ will, > and
after paying the same whatever income may remain is to be used for the purposes of
my wife Motivahu and my daughter Mamu and her children in such manner as my
* trustees > think proper.

T__ . PR S N

#8. m the tﬁll clause mentioned above it is resolved to invest the whole of my
immoveable property in ¢ trust’ and to collect the income thereof : but the trustces
are not to demand any rent for the place out of my property which may be used as
a residence for my family, and should any of the ‘trustees’ depart this life, the

mvolving Cdunakana ? ann o anmoint anagthar ¢ tvncton ? and aftarwtiha Anatls AL ono
aux\uvmb WUSLWLD  alu VU Gpiviag euluidis UL USUTU, QL Gl LUl vUT Ucauvld ULl l.u‘y

daughter Mamu should there be any children born of the womb of my daughter this
¢ trust ’is to stand valid during the lifetime of such children. Afterwards the heirs
of the said children are duly to apportion and receive this property. But should
there be no children born of the womb of my daughter Mamu, then after the death
of Mamu and my wife Motivahu this ¢ trust” is to become void, and this property
i3 to be delivered to such persons as my daughter Mamu may direct it to bz delivered

to by making her will,

. %13, Forthe purpose of de fravine the expenses of my hounge and of the worehin of
o e AT LR P wiila VA vVaiy vvanuAll UL

the Thé.kur (God) in my house, Rs. 750, namely seven hundred and fifty, are to be paid
every month to iny wife Motivahu out of my fund in ready cash, and they are to be

- caused to be defrayed (by her), and should Motivahu be not fit to defray the expenscs
in a decent and respectable manner and with economy, then my abovenam ed other
vakils are to defray them with their own hands.

“14,. To my wife Vow Motivahu Rs. 50, namely fifty, are to be paid every month for
(her) personal expenses out of my trust fund mentioned in the Tth clause written above,
and should my wife not conduct herself in conformity with my credit and respect-
ability and according to the directions of my abovementioned other vakils, not even a
single cent is to be paid (to her) for her personal expenses,

#15, To my daughter Béi Mamu Rs. 50, namely fifty, are to be paid every month
for (her) personal expenses out of my ¢ trust ° fund mentioned in the 74;]1 clause
. wr_xtte_n above, and besides that should any expenses have to be defrayed on account of
. my daughtfer Mamu or her children, or should any expense be required to be defrayed
on any special océasion, my vakils and vakilatan are duly to pay for the same accord-
ing to my regpectability at the request of my daughter Mamu' ous of the income of

my fund in ready cash,

“w.16, After recciving (a.nd)'paying‘my ciaiins and debts and ‘]én'acies nothing is-

to- be expended and paid out of my prmmpa.l amount that may rémain in ready cash,.
B 718—2 .
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Out of the amount that may remain in ready cash out of the interest {and) out of the
-profits of the irade and makadam’s business after deducting the loss as therefrom
{Z.c.) out of the net surplus'that may remain every year the abovementioned house
expense and the expenses connccted with my daughter Mamu and her children and the
expenses of the worship of the Thikur (God) in'my house are to be defrayed, " After
defraying these expenses, as to the surplus that may remain in addition to the prineipal,
my vakils and vakilatan are authorised to make such religious chantles out of the .
same in my name as they may deem proper. )

%17, - No person connected with the parents of 1 my wife Motivahu or with then-
party is to be employed in my nouse for service or trade, and shouid any be employed,
the amount of the personal expenses of my wife Motivahu and the house expense and
the payment of a single cent out of my income whatever are to be stopped. - The
authority respecting the same appertains to my abovementioned remaining vakils. - -

%18, After receiving my claims and paying (my) debts and after paying the ¢ lega<
cies > and making the expenses whatever funds in ready cash belonging to me may
remain are to be apportioned and distributed in the manner stated below anong thé

children born of the womb of my daughter Bii Mamubdi after the lifetime of‘mg; -
daughter Mamu and my wife Motivahu, The partienlars thereof are as follows :—

“(1) Should any sonor daughter be born of the womb of Mamu, Rs. 2,000, namely
two tuousa,nd are to be paid to each of the (lszrhtela oa their attaining the age of (18)
eighteen.

“(2) Toas ma.ny sons as there may be, my remaining property is to be apportloned ‘
and distributed in equal shares aft er their attaining tlc age of twenty-one years. -

“(3) Should there be no son or sons or should them be no children born of the loins
of the son, the daughter or daughters or their children are to apportion and receive
the same in equal shares. . According to these particnliars and agreeably to what is
written above my property is to be apportioned and distributed, and should no child be
born of the womb of my daughter Mamu, which may God forbid, in that event on thé
death. of my wife Motivahu and of my daughter Bai Mamu taking place my unmove—
able 'm-nnprfv is to he pvnpnﬂpﬂ on such good dharam (religions or’ charitable wor 1':\'
in my name as may continue as Iong' as the moon lasts, and should it :Ll)pear that any
one would prevent this prope1ty from being given away for dharam (religious or,
charitable purposes) by reason of the rules of the Sirkdr, the same is to be gwen to._
such person as my daughter Maru mq.y direct it to be given to by makmg her will. -

€19, There are my own and my wxfe Vow Motivahu’s ornaments, jewels set w1th
stones and of pearls, gold and silver., Nothing is to be given oub of them to any one,”

© . and these ornaments also are to be apportioned and distributed in equal shares: o’ the

sons of my daughter B4i Mamu, if any be born of her womb, agreeably to what is stated
in the 13th clause on (their) a.ttammw the age of twenty-one years, and should no Ghlld. .
be born of the womb of my daughter Bai Mamub4i, which may God forbid, in that':
event after the decease of my wife Motivahu and of my daughter Bdi Mamu - shall
have taken place, these ornaments and jewels or the money realised therefrom are to be ‘
expended in the same manner as my ready cash or moveable property for some good.
dharam (religious or charitable purpose) in my name that may continue as long as the
moon lasts, or should (any one) prevent the money from being given away in this
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. .
manner for dharam {religious or charitable purposes) liy feaéon ‘ofany rule of the
" Sirkdr, the same is to be given to such persons as my dzgughtei- Mamu may direct it to
be given to by making her will,

! « 20. My abovementmned dells and vakilatan are to consult and take advice on
everyi occasion of my friend Seth Thikar Khitao Makanji and Seth Muncherji
Frimji Cimaji and Seth Sordbji Shépurji Bengdli, making (3) three persons, re-
"spécting the management o£ my will, and my vakils and vakilatan are to act agreé-
“bly to the advice which they may obtain ; and should my vakils and vakilatan not act
-agreeably to the terms of my will, my three friends can compel my vakils and vakil.
-atan to act agreeably thereto. : ‘

- #¢ According to these particulars I have of my free will (and) pleasure and in mj
-sound sense {and) understanding made this day this my last ‘will” or testamentary

-writing which is to be agreed to by -me and my heirs and representatives., All the

‘will” and testamentary writing which I have or may have made previous to this are
null (and} void.—Bombay, Samvat 1925, Aso sood the 13th, the day of the week '\Ionday
‘the 18th day of October in the English year 1869.” 4

The case was referred to the Commissioner to take accounts.
He made his report on 7th October, 1890. No objection was
taken to it, and by consent it was confirmed. The testator’s

- property amounted in all to about seven ldkhs of rupees.

The case now came before the Court for further directions
“-and for the construction of the will. B

Latham (Advocate General) and B. Tyafji for the plaintiff

- (Mamub4i) :—As to clauses 7 and 8, they cited Theoybald on-Wllls
- (8rd Bd.), p. 352. A gift to be at the disposal of A by will or other-
wise is a gift to A—Robinson v. Dusgate®; Hizon v. Oliver®.
There is no gift over——Bra'dl‘y v. Westcott®. The plaintiff takes
‘even if she does not exercise the power of appointment. If the
plaintiff hasa child, the alternative gift would bebad— Theobald,
p- 406 ; Miles v. Harford® ; Moneypenny V. Dering® ; Hyers v.
-Challis® ; Crompe v. Barrow® ; Re Thatcher’s Trusts® ; Kumas

“Tarakeswar v. Kumar Shoshi Skikhareswar ™. ' -

"A general power is really a gift to the donee. The subject of

'the power becomes the property of the donee if he exercises the

M 2 Vern., ]81. ' : . @) 2 DeG. M. and G., pp. 145- ]SO
@ 13 Ves., 108, ' ® 7 H. L. Ca,, 531.
. ® 13 Ves,, 445, (7 4 Ves,, 681

.# 12 Ch. D., 691 at p. 703. = © 26 Beav., 365,
AL ® L, R, 101 A, 5L~ ‘
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gonal Property, p. 443.

Macpherson and Lang for the defendant Motivahu: —-Enghsh
law does not apply. We can only have regard to the words'of

* the will and the power of the testator as limited by authority -
‘and by the general Hindu law. The last provision in para. -
_graph 7 is bad— M anjammav. Padmanabhayya® ; Mayne’s Hindu -

Law, sec. 354. As to clause 8, the power given to plaintiff Mamu
is bad by Hindu law. If not it is void as depending on a void
gift. English rulings do not apply. The law of Hindu wills'is

"the Hindu law of gifts. Mamu had no such control over the .

property as to enable her to give it: Mayne’s Hindu 'Law’;
sec. 380. The testator meant to give Mamu a power to give it
by her will. A Hindu cannot give that in which in his - lifetime

he had no interest. There is an absence of authority on the
point, and that fact is in our favour. Such a power has never

‘been known to Hindu law. The testator certainly never con- =

templated deing that which he can only be allowed to do by -
applying technical English rulings to the case.” The rules on the .
Succession ‘Act (X of 1865) do mnot apply to Hindus. Next, if
the power was given, it is void—Kuwmar Tarakeswar v. Kumaf ‘

'bh,oslm, Shikhareswar®,

FARRAN, J.:—This was an admlmqtratlon suit to admmlster -
the estate left by the testator Thacker Jethd Ludhdni and for the

nn-nr_v"'vﬂ'lrl“ﬁnﬂ n{" ]110 ﬁh" A r]nnvot"w] nv-rqnv was msa dn nfa
LU0 UL e 9 Auuuu, J.U.LU.I..[.LU}S

it to.the Commissioner to take certain administration accounts.
The Commissioner made his report on the 4th October, 1890,
No objections were taken to it and it-was confirmed by consent
on the 95th November, 1890, Tt only remained to construe
the ‘will and-to’ give directions to the executors as to the future
mode of dealing with the residue of the estate. This. ma,tter- :

"was argued before me on the same day, and I.took time to con-
- sidér my decision. . -

By the 7th clause of his W111 the testatm dlrected that all h1s '

immoveable hrnnPer in: Bombay shoeuld be formed into a trust; of -

AAIILV Y TR PR VY ALl

which the defendant and.one Thaeker Khatdo Maka,np were t& ',

&) 29 Ch. D.; 521, C ® L L. R., 12 Mad.,"393.
®T.R.,10L A., 60.
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_be the trustees. “ And these trustees are to collect the income 1895,
of the whole property, and, after deducting therefrom the expenses Bz
~connected therewith, money is to be, paid out of the net income, MOTE“HU

- whatever it may amount to, for the personal expenses of my wife M;ﬁﬁ@

Mn*'l"7a"’l'l’ o’n/q MYy AD’1N1‘!+D” MOMI‘I 0+{'QV ]’\Q’l" Aﬂ‘)"l\ l\N\r‘l\nL\]"\]“ .

MULY Wit QAL IJIJ jwusu. VoL ATAULALWL - LYV L ‘LUL uocuvis wa-l'- GU“ULJ

“to the 14th and 15th clauses of this will, and after paying the

- same whatever income may remain is to be used for the purposes
- of my wife Motivahu and my daughter Mamu and her chﬂdren
- in such manner as my trustees think proper.”

. The 8th clause dlrected that, if Mamu should have clnldren,
the trust should stand valid during their lifetime, and the trust
- property should then be apportioned amongst their heirs.. It
" then proceeded: “But should there be no children born of the
" womb of my daughter Mamu, then after the death of Mamu and
- my wife Motivahu this trust is to become void, and the property
"ig to be delivered to such persons as my daughter Mamu may
~ direct it to be delivered to by making her will.” |

I first deal with the income in the lifetime of the ladies, 'The
net'income of the “trust”” to be created during the joint lives of
Motivahu and Mamu is to be applied”first in paying Rs. 50,
referred to in clauses 14 and 15, to Motivahu and Mamu éach
for their personal expenses, and then the residue thereof.is to be

used for the purposes of Motivahu and Mamu and her children
' in such manner as the trustees think prop'er This seems to me
UU amount in effect fo a UU.D of ule residue for the use of J.u(‘){';i-
vahu and Mamu, and I think that they are entitled to it in
equal proportions. The testator no doubt conteinplated that the
frustees should control the manner of the expenditure, but that
is ‘one of those directions which cannot be given effect to, when
the income of the fund is absolutely given: " Succession Act x
of 1865), sec. 125. - There is, therefore, no practical distinction
" Dbetween the Rs. 50 and the rest of the income of this fund.
“‘Motivahu and Mamu will be entitled to the income of the fund
- ’in equal shares during their joint lives, and the survivor Wﬂl
'take the whole for her lifetime.

" The plaintiff has no children andshe is said to be about thirty.
It is admitted that the provision for the future children of
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Mamu (if any) must fail under the ruling in the Zdgore case...

" " If any should be born, this admission would not be binding on

them. I cannot decide what would become of the property in
that event,. ‘

In the event of no childien being born of Mamu, the - testator '
has directed that the property is to be delivered to such persons .
as his daughter may direct it to be delivered to, by making her
will. The questi n arises, whether that is a valid dlrectlon '
having regard to the ruling in the T'dgore case. -

I endeavour to put myself in the position of the testator, a.
Hindu, to ascertain what he meant. He manifestly desired to
make adequate provision for his wife Motivahu for her life whlle
keeping a watchful control over her, See clauses 13, 14, 17, and
7. He mamfestly desired that she should not be his heiress. .
Mamu, subject to the provision for Motivahu and Mamu’ sfﬂ
children, he wished to inherit after him. He contemplates Ma.:-;_':

mu surviving Motivahu, and then the trust being kept up for her -
ﬂ.hd her children Failine n'hﬂr‘]rnn of Mamn Tnn “ncﬂ‘\oﬂ that

1L LRliIRLATiL, = Qaidals LIAAARALTAL VL Lasllia Am1aTRA VALV

Mamu should do what she pleased with the property, and if is .

to.emphasise that intention I think that he says she is to direct *
to whom it is to be given by making her will. Subject to Moti-"-.
vahu’s .interest she is to enjoy it in-her lifetime and after her:

death she is to will it away. This is to.all intents and purposes:. -
an absolute gift to her.- The intention of the testator is, I think, -
oufﬁucumy ylauu, .thuugh it luuy fﬁ«l}. .tf l\vIa,u.lu bhuu}.d I‘lﬁu 0‘1V6»}:

the requisite directions by her will. He has not contemplated,',
her not doing so. g

If T am correct in this view, the 0’1ﬁ: does not offend against the
rule in the Z'dgore case. The persons to whom the property is ,
given. take it from Mamu and not from the testator. Mamu
became the owner. Courts in England have viewed similar W111s )
in this light. The cases are collected in Theobald on Wills (3rd
Ed.), page 352.  Robinson v. Dusgate®, Hizon v. Oliver @ aro cases’
very like the present. . If I am in error in ascertaining the wishes: ™
of the testator from the words which he has used, I err in good
company. When thele is, as here, no gift over: on fallure to-

4.

(1) 2vem 181, T (218 Ves,, 108.



'VOL.-XIX] ©° BOMBAY SERIES:

fie =ik
other sense than thls,—tllat the testa,tor when penning his inten-
tion expressed the incidents of an absolute gift instead of makmd

an absolute gift in the more smlple form, and omitted to speclfy '

some of them.

The next clause to be considered is the 13th. The meéning of

this clause is that Motivahu is to receive Rs. 750. per month to
Leep the house and to defray the worship of the Thikur.  Ma-
mu, no doubt the testator expected, would live with her, but, if

she withdraws herself, the testator has made no provision. for

that. I should be making a new will for the testator and alter-

.ing his expressed intention if I were to, allocate any part of this

sum to Mamun. If Mamu returns to the house, and Motivahu
does not properly expend the money on the household expenses,

the executors have the power themselves to expénd them with .

their own bands. -

As to clause 15, it is sufficient to say that only Rs. 50 per men-
sem are payable ont of the income of the trust created by clauses -
7 and 8. The other expenditure- there directed is to be made out
of the general fund. . This general fund is that specified in clause
16. The capital is not to be trenched upon. Out of the balance °

‘of the income the executor can make. payments for religious

charity. The bequest is. allowable ‘as the translation runs, and -

even if the word dharam only is used in the original, the parties’
will hardly dispute it, as it is only the surplus income out of .

which the expendifure can be made.

Tor the reason already given I cannot positively decide on the
mvalidity of the provisions in clause 18. TIf children should be

born,’ my decision would not bind them.

The 18th clause contains an altern&tlve ouft of the' property-

there described to dkarm or failing that to such person as Mamu
may direct by makmov her will. The whole gift, however, would

fail on both branches if Mamu should have a child., Failing -

: such child the alternative gift comes into play. : The alterna.tlve
gift to dharm fails for vagueness, but effect will be given to the

valid one. -See the cases collected in Theobald; p. 406 (3rd Ed.).

N xIry
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My decision on clause 8 governs the O‘Ifﬁ to Mamu expre essed 1n

; the same words in clause 18.

I do not think that clause 19 raises a question of clection. *
Motivahu’s stridhan ornament would not, I think, be properly
treated as falling within the clause if there were other ornaments

~ which she wore and of which the testator had power to dispose.

If the pomt is insisted on by the plaintiff, I must have some.

T may probably have overlooked some minor pbints. If so,
the case had better be set down again, or they can be dealt with.
when the minutes of the decree, which will have to be spoken
to, arc being settled. Costs of all parties will come out of ‘the .
estate. ' - T

)

The defendant Motlvahu appealéd,

Lang (Advocate General) and Macpherson appeared for the'
appellant,

. Inverarity and Maclood, for the respondent, .

The authorities cited in the lower Court were relied on, and"
reference was made to sections 103, 125 of the Succession Act
(X of 1865); Mayne’s Hindu Law, secs. 364, 304 Jmar&ac
V. Aawwmw- Krishnanath v. Atmaram®,

The Appeal Court (Sargent, C. J., and Bayley, J.) conﬁrmed',i(;h‘e
the decree of Farran, J., with a slight variation. The following
was the material part of the decree. The words in italics were
added by the Appeal Court, thus limiting the class to which
Mamu might appoint, the property to persons in eXIStence at’ the '
death of the testator :— N

“ And t]ns Court doth further declare that according to the true cons'cructaon of the

" said will subject to the payment of the sum of Bs, 50 per month to the defendant

Motivahu directed by the I4th para, of the said will and of the sum of ‘Rs. 50 .per
month to the plaintiff Mamubii directed by the 15th para. of the said will to be paid
réspeetively, the plaintiff Mamub4i and the defendant Motivahu are during their joint
lives entitled in equal shares to the net rents of the said immoveable properties, and
that the survivor of them will be entitled during her life to theé entirety of the said
neb rents, And this Court doth further order that the said trustces do divide and pay
the said net rents accordingly, and in case of dispute this Court doth order that it be
referred to Charles Edward Fox, Esquire, the Commissioner of this Honourable Court-

()1 L. R, 16 Bom,, 493, -~ ., =~ L LR,I5 Bom,; 543,
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: for taking aecounts, to ascertain what amount is now payable to the plaintiff '\Iamu-
bai and to the defendant Motivahu respectively in respect of such net rents having
‘regard to the sums (if any) alveady paid to them respectively on account of such net

* rents. And this Court doth further declare that the gift contained in para. 8 of the
~said will to such person in ezistence at death of testator as the plaintiff Mamub4i may
~direct by her will is valid, ‘but this Court cannot - and doth not determine upon whom

the property referred to in the said 8th clause will devolve in case the plaintiff Mamu-
bii shall die without making or leaving a will. And this Court doth further declare
‘that this order shall not prejudice the issue, if any, of the plaintiff Mamubii who may
be born hereafter. And this Court doth further declare that according to the true
construction of the said will the plaintiff Mamubdiis entitled to reside with the

_defendant Motivahu and to have her household expenses conjointly with those of

the defendant Motivahu paid out of the Rupees 750 per month by the 13th para. of

the said will dirocted o be paid, bus this Court doth further declare that the testator

- has made no provision in his will, so faras the said payment of Rupees 750 is con=
cerned, for the plaintiff in the event of her withdrawing herself from the testator’s
family house, And this Court doth further declare that according to the true construc-
tion of para, 15 of the said will the sums by that para. directed to be paid other than

- ‘Rupees 50 per month to the plaintiff Mamubéi are properly payable out of the income
-of the said testator’s general estate after payment thereout of the said sum of Rs. 750

B per month to the defendant Motivahu as directed by the 13th para. of the said will.
And this Court doth further declare that Government promissory loan notes of the.
nominal value of Rupees 36,300 and the house mentioned in the 2nd schedule hereto

“have been set apart by the executors and executrix of the testator out of his estate

"+ for maintaining the sadavarats mentioned in paras, 3,4 and 5 of the said will. And

) thxs Court doth further declare that the alternative gift to charity in the:18th para,
or the said wiil purporceu to be made is void for uncertainty, but that the gxtt in the

. same para. to such person in existence at death of testator.as the plaintiff Mamubai
"' may divect by her willis valid. And this Court doth further declare that para. 19 of

the said will raises no question of election on the part of the defendant Motivahu,
And this Conrt doth further grder that the eosts of all narties to the suit when faxed
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a8 between attorney and client and noted in the margin hereof be payed out of the

testator’s estate. And this Court doth reserve further consxderatxon and liberty to
‘ partles to apply as there may be occa.sxon

T mr,.,.,,.'.,. P 3 W
allltlﬁ‘b iYL T™DL i Wf0 aiia LLOT,

Attorneys for the defendant (Motlvahu) :—Messrs. Zhakurdds,
Dhm amsi and Cdima.
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