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‘hented by Ulés from her husband became her stridhan in the 1.894‘.‘.5‘_

lIarger sense in which the word is used, but "assuming this to' bé - - Paror:. -
the- case, it does not appear that she could alienate it without Sf:;jf;‘,ﬁ?n
sufficient cause, or thaf; on her death it would descend otherwise M
than to her husband’s heirs,. We confirm the decree with costs.  Harma'n

‘ SURATRA M.
~Decree confirmed. '

:Before Mr. Justice Bayley (Acting Chief Justice) and My, Justice Faryan,
BHAWANJI HARBHUM (Praintirr) v. DEVJI PUNJA (DereNDant).* 1864
- Btamp—Stamp Act I of 1879, Secs. 11.and 16— Hundi— Execution—Time of exe- September 28::

. cutton—Stamp a_ﬂia:ed and subsequently cancelled—Evidence—Practice.

W'hera a hwuh was. written by the defendant and stamped by him with a one-anna.
-stamp which was left uncancelled and the hundi was subsequently taken by him to the
vp]amtlﬁ’s son who received it from him and at the time of reeewmg it cancelled the
stamp by writing the date across if,

. Held that the hundi was duly stamped under sections 10 and 16 of the Stamp Act
(I of 187 9) and was admissible in evidence, Ifat the time of delivery, which complet.’
ed its legal cha.ra.cter, the hundi was stamped and it the cancellation took place at that.
time as part; of the same transaction, it was sufficient.’ '

A Qeed is duly stamped if the stamp is affixed and cancelled at the time of"e'xgci'x;'
tion, or if having been at any time previously. affixed, it is cancelled at the time of
executions . o -

" When applied to a document the term ¢execution ” means the last. act or serfes-of
acts which completes it, It might be defined as formal completion, The contract on
a negotiable $nstrument, until d_ohverv is incomplete and revocable. Until delivery ‘

a hunda is'not clothed with the essential characterxstlcs of a negotiable métrunicut.

' Cask stated for the opinion of the ngh Court under section
69 of the Presidency Small Cause Courts Act (XV of 1882) by
C. W. Chitty, Chief Judge :— ,

«1, This was a suit brought by the plamtlff to recover from
the defendant a sum of Rs. 914-2-9, the amount of principal and
interest due on a Aundi passed by the defendant to the plamt]ﬁ

““The suit was filed as a summary suit, but on the defendant’s
application he was granted leave to defend. '
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to the plaintiff, but pleaded no consxderatlon, and denied liability
' ~ % Small Cause Court Suit, No, 16254 of 1894,
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on other grounds. He also put the plaintiff to the proof of the~
hundi, which he maintained was inadmissible in ev1dence ag’ -
being not’ duly stamped. The Aundi was made payable on 'der_'
mand, and, therefore, cha,lgeable with duty of one anna.. |

«8, The hunds was wholly writteri by the defendant. 't wad -
admittedly written by him at his place of business on the 23rd
April, 1894, and at the time of writing, a one-anna adhesive stamp
was affixed, but not cancelled by ‘him, The hundi was taken by -
him the same day (but how long after the execution does not .
appeat) to the plaintiff's son, who received it. The plaintiff's."
son subsem_l_entlv wrote ‘the English date ‘in Gmfzmh characte® -
across the stamp. The plamtlff’s son stated in evulence that-he -
did so in the defendant’s presence when the hundi was brought.
I was not, however, satisfied that thls was so, and on the evid-
ence should be disposed to hold that the cancellation by the-
plaintiff’s son was made at a subsequent date, probably for. thq )
-purpose of this case,- It was argued for the plaintiff that the -
time of execution of this Aundi was not when the defendanb:ij
wrote it, but when it was handed to the plamtlff’s son, but'E
-was of opinion that the hunds must be ‘taken as havmg been'f
executed when defendant Wrote it.

“4, Under these circumstances I was of opinion th;a,t the prov {
visions of ‘sections 11 and 16 of the Stamp Act (I of 1879) had -
not been. complied with ; that the document, therefore, must bé
deemed to be unstamped ; that under section 34 the documenﬁ 4
was inadmissible in evidence ;and that the plaintiff’s suit must_
fall ' '

Ty

' “5 I accordmcrly gave judO'neent 'disnﬁssed the suit. eﬁd?f

“certified Rs.-51' as the cost' of the defendant’s counsel.,: As the

plaintiff’s ‘counsel had requested  me to-state the case. for the»:;

B 0p1nlon of their Lordships, I gave judgment contingent on, such
. opmmn N '

e 6 The'sele question will be whether; on the facts s sta,ted;

dns qatadmigaihla 3n avidanas
0ac M; (22278 n u.u.uaolun: 1l eV1GCiiCe,

-« '7 “The plamtlﬁ' has depos1ted in Court Rs. 51 certified costd
and Rs. 50 to meet the costs of reference.”



The followmrr is a translatlon of the Zundi, which was in
Gu_] arét i~
“25rd April 1894.:
4 Paace. and prosperity, at the good place the seaport town of Bombay, to Shé the
most illustrious Dewji, son of Punjam, written from the seaport town of Bombay by
Shd Dewji, son of Punjam, his (salutations of) Johur do you be pleased to read ; to wit,
* from thiis place from the Rokhia Thikur Bhawanji Harbhum Hs, 900, namely, nine
hundred, have been received in full ; do you pay the same immediately on arrival of the
hundi 3 do you pay the same in the name of (or) to Shi (a respectable person) on seeing
Bis house, place of residence and abode ; the ma.rk (13) this that I'will wrxte in the

Jetter, Chaitra Vadya, 3rd of Samvat 1950, the day of the week Monday, own hand-
writing.”

‘On the back was Wntten -

“ The half being Rs, 450, do you pay the double thereof ; do you pay in all Rs, 900,
“na.mely, nine hundred in full

Rs. 900.

% Bhé Shri Dewji, son of t'un]am

szett-Oamac for the plaintiff :—The hundi was duly stamped
and should have been admitted in evidence. .Thetime of its exe-

'. eutlon was the time at which it was delivered to the nlalntlff by
the defenclant and the plaintiff at that time cancelled the sta,mp
which no doubt had been previously affixed. . The plalntlﬁ' was

: i;he payee. It has never been decided whether a payee is entitled
to affix and cancel a sta.mp, or to cancel a stamp already affixed 1t
it has been left uncancelled. Further, I contend that the hzmdz

: .IS pa,yable after sight and not on demand, and was, therefore,

R TR 1 D vena
. d..uu.u.bmum on pay u.wu‘ti of a pen u:.y. CG‘&BS“] ”eferm" to’ the

»Stamp Act (Iof 1879), sectlons 10, 11, 16, 18, 44, 62

Inverarity for the de'fendant —tt Executed ” means “ s1crned ’’
°-_Counsel referred to the English Stamp Act, 33 and 34 Vict. , ¢ 97,
sec. 54, cl; 2 ;sec. 53, cl. 2; Indian Stamp Act I of 1879, ,secs.aO,
81, 44 and 61 Ralili v. C’arama,lh @, .

7", WARRAN; J, :—The facts in this case are- not found with sufﬁclent
precision to enable us.to give & categorical answer to:the question
- :submitted tous, . Although paragraph I of section 11 of the Stamp

"Act provides that. *“ whoever affixes any adhesive stamp to any
::~mstrument chargeable with duty and Wlnch has been exeeuted
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1894, shall when aﬁixmu such stamp, cancel the same ; 37 we thmk that

" Bu awaxgr  reading that paragraph in connection with paragraph 2 of the
HARBHUM

oy same section and with section 16, it is a fulfilment of the re-.
ll?)uE\‘;A[ quirements of thé law if the stamp is affixed and cancelled at the

Ao
tlme 04—' executlon, orif h“““b been at a au.y time ]_u.c\ Luum‘y amxed

it is cancelled at the time of execution..

" The termns “ executed ” and “ execution ” are defined in the Eng-
LSu Stamp Act (33 a.nd 34 Viet., c. 97, sec. 2) to mean, with
reference to instruments not under seal, “signed” and “ signa+ -
ture.” In the case of instruments under seal the terms are left

to their ordinary signification.

The Indian Stamp Act does not define them, probdbly because
the practice of authenticating a document by signature is not so
common in India as-in Engiand, and instruments are often (as'in
this case) completed without a formal signature at the end. -The
somewhat elastic term  execution” without definition is, there- :
fore, employed. Now “executed ” means completed (Wharton’s
Taw Lexicon, Title “Executed ). “ Execution” is when applied
to a document the last act or series of acts which comipletes it.. Tt
might be defined as formal completion. Thus execution of deeds :
is the signing, sealing and delivery of them in the presence of
witnesses. Execution of a will includes attestation. In each class

of instruments we have to consider when the instrument is for.*
mally complete. | '

Now the contract on a negotiable instrument is until delivery -
incomplete and revocable—Chapman v. Cottrell® ; Negotiable -
Instruments Act (XXVIof 1881), sec. 46 ; Bills of Exchange Act'
1882, sec. 21 (45 and 46 Vict., c. 61). Until delivery a hunds isnot -
clothed with the essential characteristics of a negotiable instrument, -
-Accordingly we think that, if the instrument in question at the -
time of delivery (which formally completed its legal character) -
~was stamped, and if the cancellation of the stamp .took place at
that time as part.of the same transaction, it will be-sufficient. -
“The cancellation of the stamp apparently should be done by the

"meu d.;LU.LJ.le w but as it is a.mer e mechanical Upelauuu to pi‘e-. 7
vent the stamp being. used again, we think that it will be suﬁi-

(1) 84 L, J Ex., 186.
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cxent if done by hls directions, express or lmphed Accordmaly
'__We do not, COIISIUEI' Ulldal/ une L&[lbblldhluu UL uue bbd;lllp W 0111(1 De
invalidated if done at the time of execution by the payee of the
shundi with the authority of the drawer. . The circumstances
“stated by the learned Judge do not bring the case within the pro-
visions of section 44, to which we have been referred. That
“section simply provides that the person to whom a bill of exchange
‘or promissory note chargeable with one-anna duty is presented
unstamped for payment, need not refuse payment on that account,
‘but may affix a one-anna stamp thereto and cancel it and then
make payment. The word “ payee ” in the marginal note is
manifestly a clerical error for “ payer.” It is a curious anomalv
(if it be so) that the promissor in the case of an unstamped pro-
missory note, who is the person. who ought originally to have
stamped. it, should be at liberty to deduct the value of the stamp
from the amount which he pays in discharge of his note.

“We answer the question of thelearned Judge by sending him a
copy-of this Judﬂment which will enable him to dlspose of the
“case before him, -

Plaintiff’s attorneys :—Messrs. Edgelow and Guldibchand.
befendant’s attorneys :—Messrs, Litile & Co.

ORIGINAL CIVIL.

quore Mr. J ustice Candy.

' VITHULDA’S GOBER AXD OTHERS, PraINTIFFS v. THE BOMBAY AND
PERbIA STEAM NAVIGATIO\I CO‘\IPANY DEFENDANTS. ¥ '

S7z1ppzny—Seawortkmess—Damage to yoods by leakage wlnle slup in docL--lel of
- - ladmg—Ewceptwn.

"The pluntlﬁ's goods wereloaded in the defendants’ steamer then lying in doc'L to
Ve carried from Bombay to certain ports in East Africa. At the time of loading, the
'ship was apparently in a sound and seaworthy condition. Two days after the gqods
had been put on board, and when the ship was still in dock, it sprung a leak, and
"%he water came into the hold and- damaged the plaintiffs’ gocds, The ship was
“$aken to the dry dock, the cargo was shifted, and the leak repi\ired. It appeared
' ’fhat the leak had arisen from the fact t}mt one of the plates of the ship had been

worn thin in one particular spot, so that when the cargo was put on board and the
© *Suit No, 540 of 1804
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