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Mr Chandawarkar urged that, even if the aO'reement were V01d
the plaintiff could at least recover the price of the opulm supphed
to the defendant, but since the ease of Collins v. Blantern® it

'seems 1o have been settled law that advances made for an illegal

; 'nl'""anP Q'ﬁ]'maq“ﬁn{’]tr carrm “d Uht canuvt bo recevnred {rnur’o Ron;ﬂl’

V. The Phosphate Sewage Co., Limited® ; Herman v, J'euchner~3) H
8Scott v. Brown, Doering, McNab and Co.®), In the present case the

plaintiff admits that the object of the agreement was carried

out, and his claim is based on that assumption,

Under these circumstances, much as it is to be regretbed that

a dlshonest defence of this sort. should succeed, we must reverse.
the decrees of the Courts below and reject the claim, bat. at the.
same time direct tha.t the partles do bear their own costs.
throughout
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Before M, Justice Bayley, Acting O’hzef Justwe, and Mr. Justwe Fubton.

PAROT BA'PA'LA'L, SEVAKRA'M (ORIGINAL DEFENDANT), APPELLANT, v.
MEHTA HARILA'L SURAJRA'M (ORIGINAL PLAINTIFF), RESPONDENT.*

Hindu law—Inheritance— Sucoession—Father's sister’s daughter’s son—Bandhti—

B

Bhinna gotra sdpinda. .

Hamsukhr{u. a Hindn, died leaving a widow and a son of a first cousin, ‘WZ-, the ’

son of his father’s sister’s daughter,

- Beld, that on the death of the widow the latter, viz. the son of his fafoher sister’s -
daughter being a bandhw or bhinna gotm sapmda of Ha.nsukhrél, was entxtled to -

.

-succeed to his property. . - . - S N

-In regard to the succession of cognates, there seems to be no difference in the rules
-1aid down in the Mayukha and the Mitikshara, and under the Mitskshara la.w

successmn depends upon propmqmty and not upon rehgxous eﬁicacy.

DECOND ‘appeal from the decision of Gilmour McCorkell, Dis-

“triet Judge of Ahmedabad, confirming the decree of R40.Séheb
Mé,neklél Narottamdés, Joint Subordinate Judge.

.This acblon was instituted by pla1nt1&' Mehta Harildl SurJarém =
to recover possessxon of certain houses as the reversioner of one 1
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Svae Harisukhrai Dalsukhrdm who died leaving him- surviving'#
- Pagor  childess widow named Bdi Ulds. The following table shows the’.
. A' ’ [ . . . X . .
SMEAIAY  relationship of the parties:— '
f --.'v' . o - ’ . . . A ora v-dm
-NIEHTA . L . arupa UA Teiia
HARITA'L I i |
- SURAIRAM. -
: Dalsukrim Bai ’le':inkor
| L
Harisukbrai * , B4i Suraj
- ;I}..Ulc‘is. ' ’ i
Harildl
s , - (plaintiff),

‘The plaintiff was the greatograndson —that is, the son of a.
daughter’s daughter—of Mugatrdm, the grandfather of Han-'
sukhrz’u, and as such asserted his right to the houses, there bemg
1io" other nearer “heir of the deceased " The plaint alleged that,
after the death of Harisukhrsi his widow B4i Ul4s alienated the.
housés to the defendant and that the ahenatlon was .10t War-
ranted by Ia,w.

Defendant admltted that he had bought from Bé4i Ulis, and
resisted the claim on the ground that the- plaintiff was not the
heir of either Harisukhr4i or B4i U"lés, and that necessery paxtles
Were not Jomed in the suit.

The Subordma.te J udge allowed. the clalm. In h1s Judgment
he observed as follows :— - :

¢¢ The plaintiff is the grandson of the paternal aunt of Ulds’ husband Harisukhréi by
her daughter Sura;, and as such is a band/w within the sixth degree in the line of descent
from Harisukhrai’s grandfather Mugatrim, He reckons only third in’ descent from
Mugatrim, and is entitled to succeed to the property of Harisukhrai on the death of
his-widow Ulds as a: reversioner (West.and Biihler, 3rd.Ed., pages' 133 and 487,
et seq..;” Umaid Bahddur v, Udoi Chand alias Manman, 1, L. R., 6 Cal, p. 119),".
There 1s no nearer- relation- than plaintif  * = * and the. plea of non-joinder,
thelefore, faﬂs :

On appeal by the defendant the Judde conﬁrmed the decree.
The defendant preferred a second appeal

Branson with “Sitandth G. Ajinkya for the appellant (defend- ,
ant) :—The plaintifPs claim has been allowed on the ground that -
he. is ‘a bandhu of Harisukhrai.:: We contend that according: -
to the Mitakshara and the rulings commencing with Vijidran-
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gom's ca,sem the property in dispute would devolve on 'the
" heirs of Harisukhrdi’s widow as if she were a male.  The cor-
rectness of the decision of ‘the Calcutta Full Bench in Tmaid
Bakadur v. Udoi Chand®, on the strength of which the plaintiff’s

* claim is allowed, is questioned : West and Biihler, p. 498. Two

_females having intervened between Mugatrdm and the plainfiff,
the latter cannot succeed even as a bandhu : West and Biihler,

" pp- 183, 184, No authority can be found in this Presidency to
support the plaintiff’s. claim, The plaintiff’s family is totally
~different from that of Harisukhrii, and, therefore, he cannob
claim Harisukhréi’s property as his heir, " He may be a rela-
tion of Harisukhrsi, but he cannob come in as a bandhw. -

- Chimanldl H. Setalvad for the respondent (plaintiff) :—The
property belonged to Harisukhrdi. His widow had only a life-
interest in it, and, therefore, any alienation by her beyond her
life-time is illegal. That being so, the property must devolve on
the 'heir of the last male holder, that is, Harisukhr4i. There is’
no other nearer heir of Harisukhrai than ourselves, and, therefore,
we are entitled to claim the property—Umaid Bahddur v. Udot
Chind®; Lallubhat v. Mdnkuvarbai®: It was contended that
because two females had intervened, we cannot succeed. But in
Umaid Bahidur v. Udoi Chand® two females had intervened, and
yet the contention of the reversioner was allowed. That declsmn
is, therefore, on all fours with the present case. Further, the
intervention ‘of two females cannot.deprive a man of his sdpind
relationship—West and Bihler, p. 488; Mayne’s Hindu Law,
para. 472, © The defendant is a total stranger, and is in no way
velated either to Harisukhr4i or to his famlly, He cannot, there-

fore, defeat our claim.

FULTON, J \:—-—The houses in dispute belonged to Harisukhrdi,
the husband of the deceased Ulsas, who succeeded to them on his
death. . They are now clauned by the’ plaintiff, who ‘is the

" nearest rela.twe ‘being the son “of the daughter of Harlsukhral s

fa,ther s sister.”

-(l)SBomHGR 0. C, J., 244,. ~ @ I, L. Rq, 6 Cale,, 1190
. . ®LILIR., 2Bom,388
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For the defendant it is contended that the plaintiff is not in-

baed 4L e
CIude ;‘ﬁ. thu hst Gf ye"SG‘aS euw.uIEd to 1nh011u, ouLv we uuuus WG"‘

must follow the principle laid down in Umaid Bakddur v. Udoi
Chand® and hold that the plaintiff is a bandhu or bhinne gotra’

sapinde of Harisukhrdi, and as.such entitled to succeed on-the:
death of Harisukhrdi’s widow.

The decision above referred to was, it is true, based only
on the Mitdkshara, but in regard to the succession of cognates
there seems no difference in the rules laid'down in the Mayukha
(vide Mayukha, Ch. IV, sec. 8, pl. 22, and Mitékshara, Ch. II,
sec. 6, pl. 1), which, as pointed out in Lallubhai v. Mdiiku-
vdrbai®, has on most questions of inheritance adopted the doc:
trines of the Mitdkshara. At pages 425 and 445 of the case: just
referred to,\ the learned Judges point out how Nilkantha has
accepted Vijnyaneswara’s theory of sdpinda relationship as arls—

ing from blood or bodily connection rather than from sharing in.
common oblations,

- The remarks at page 498 of West and Biihler’s Digest of the
Hindu Law appear to question the correctness of the dBC]SIOIl
in Umaid Bahdidur v. Udoi Chand that the intervention.of .two:
females in the line of descent is no bar to inheritance, but it

. . 1. )
SEeis t‘ﬁau thxo duubt L.auuut now bU cutc;talubu > J.Ul, as b]}a,l}ea

by Mr. Mayne in his note to section 472 of the 4th edition of his
Treatise on Hindu Law and Usage, the principle that succession
under the Mitskshara law depends upon propinquity, and not
upon religious efficacy, has been settled by distinet luhngs-v

Lollubhai v. Mankuvarbdi®; Lullubhoy v. Cdssibdi®; l\allanna

v. Ponnal® ; Ramdppa v. Arumugath® . Accepting this prm-
ciple we can see no ground for rejecting the claim of the plamt—-f
iff who is within four degrees of the common ancestor who was

v the matemal O'ra.ndfather of the plamt1ﬁ"s mother®, =~ =~

 Mr. Branson for the appellant drew our attention to the case:
of Vz_;mmngam v. Lakshman™® to show that the property :in-

(1) L L. R,, 6 Cale., 119, . G I L. R., 17 Mad., 182, .

@ L. L. R., 2 Bom,, 388, ©) Vide Tigore Law Lectures, IS.VEO," '
&-L.RB., 7 I, A,, 212, Raj Kumar Sarvadhikari, p, 701.
1) T.AL. R., 14 Mad,, 149, . . .. {08 Bom. H,C, R, 0, C. J., 244.
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‘hented by Ulés from her husband became her stridhan in the 1.894‘.‘.5‘_

lIarger sense in which the word is used, but "assuming this to' bé - - Paror:. -
the- case, it does not appear that she could alienate it without Sf:;jf;‘,ﬁ?n
sufficient cause, or thaf; on her death it would descend otherwise M
than to her husband’s heirs,. We confirm the decree with costs.  Harma'n

‘ SURATRA M.
~Decree confirmed. '

:Before Mr. Justice Bayley (Acting Chief Justice) and My, Justice Faryan,
BHAWANJI HARBHUM (Praintirr) v. DEVJI PUNJA (DereNDant).* 1864
- Btamp—Stamp Act I of 1879, Secs. 11.and 16— Hundi— Execution—Time of exe- September 28::

. cutton—Stamp a_ﬂia:ed and subsequently cancelled—Evidence—Practice.

W'hera a hwuh was. written by the defendant and stamped by him with a one-anna.
-stamp which was left uncancelled and the hundi was subsequently taken by him to the
vp]amtlﬁ’s son who received it from him and at the time of reeewmg it cancelled the
stamp by writing the date across if,

. Held that the hundi was duly stamped under sections 10 and 16 of the Stamp Act
(I of 187 9) and was admissible in evidence, Ifat the time of delivery, which complet.’
ed its legal cha.ra.cter, the hundi was stamped and it the cancellation took place at that.
time as part; of the same transaction, it was sufficient.’ '

A Qeed is duly stamped if the stamp is affixed and cancelled at the time of"e'xgci'x;'
tion, or if having been at any time previously. affixed, it is cancelled at the time of
executions . o -

" When applied to a document the term ¢execution ” means the last. act or serfes-of
acts which completes it, It might be defined as formal completion, The contract on
a negotiable $nstrument, until d_ohverv is incomplete and revocable. Until delivery ‘

a hunda is'not clothed with the essential characterxstlcs of a negotiable métrunicut.

' Cask stated for the opinion of the ngh Court under section
69 of the Presidency Small Cause Courts Act (XV of 1882) by
C. W. Chitty, Chief Judge :— ,

«1, This was a suit brought by the plamtlff to recover from
the defendant a sum of Rs. 914-2-9, the amount of principal and
interest due on a Aundi passed by the defendant to the plamt]ﬁ

““The suit was filed as a summary suit, but on the defendant’s
application he was granted leave to defend. '

nn ’ At il 'Lm.“‘.n,.. PR A= PN N PR ) .].M: [P 3 AU I, £
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to the plaintiff, but pleaded no consxderatlon, and denied liability
' ~ % Small Cause Court Suit, No, 16254 of 1894,
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