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. Defore My. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton.
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4. RAGE UNA'TH LALMAN (or16INAL DEFENDANT), APPELLANT, 2. NAT "U' :
August 7.. , HIRJI BHA'TE (orIGINAL PLAINTIFF), RuSPONDENT.¥’

Opwm Aet ¢4 of]STS) s See. 4,7 Rules 43, 44, 45 and 521 of the Rules fmmed tmdcr;
the Opium Act--Contract Act (IX of 1872), Sec. 23—~—Lcase of a farm lo vetail -
opium at certain shops in a district—Sub-lease of such slwps without the Collector’s
. permission—SubLéase void—Illegal contract — Advances made fvr anillegal purposc -

) subsaqzeontly carr zecl out cannot be recovered. o

‘: !

‘ 'l' Sectmn 4 of the Oplum Act (L of 1378) —_ i
4, Except as permztted by th:s Act, or by any oth er ena,ctm ent relatmrv tq;
opium for the tinie being in force, ot by rnles framed under tlns Act or under any )
such enactment, no one shall— >~~~ e, 0 0T : '_’

- {a) cultivate the poppy 3 (b) manufacture opium ; (¢) possess’ opium ; (d) trans- :
port opium ; (e) import or export opium ; or (/') sell opivm. .
_+Rules 43, 44, 45 and 52 of the Rules framed under the Opiam Act (X of 1878):= -

- 43. . With the general or special sanction of the Commissioner, the Collector may;,
le’o in farm the right to retail opium, or to manufacture and retail all or any mtox-;' i
icating drugs prepared from the poppy, in any local area under his control, for a‘._
term not exceeding five years, Tlie Commissioner may prescr}be rules:” '

“(a) for the invitation and accépta.nce of tenders for such farms ;

(») for the requisition of security for the ‘due fulfilnent of the envagements )
} entered into by the farmers ; and ~

Any breach of such engagement shall render the lease liable to annulment by
the authority by whom the farm was sanctioned. -

44.- When any such farm is given, the farmer may ma.ke his own arrangementsi
for the appointment of subordinate vendors, and for the manufacture of intoxicatin g'
drugs, within the limits'of his farm and -subject to the conditions of his lease :
provided thatno opium except that supplied from a Governmant depdt and opium
lawfully imported under clause (¢), Rule 12, and opium otherwise law fully obtamed
sha\l be retmled or used in the manufacture of such drugs, :

40. Licenses for the retail of opium or of intoxicating drugs prepared from the?'
poppy by persons appointed by the farmer to retail on his behalf, shall be granted
by the Collector in such form and on such conditions, consistent with the condl-?

tinna of tha farm  ns tha Olammisainnas faant Hima 40 £ima nrosarihas
u.lUPD Ui uviiv l.wslu, W WU UUIIL&ILLBBIUJIUL JLUMR WLIT VU Lo 1”.\-:3\;!.1!1\460

52, Subject to. the prohxbltmns, conditions and rcgulatlons imposed and pre-‘v;
scribed by the foregomg rules, the manufacture, possession, nnporb export, trans-
port and sale of opium _are permitted, -
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- , The plaintiff who held the farm of the right to retail opinm at certain shops in a

district, and whose lease contained a clause prohibiting sub-letting without the
Collector’s permission, entered into an agreement with the defendant to sub-let to
him, on certain conditions, the management of certain shops in the district for one
year without the Collector’s permission. After the expiration of the year the plaint-
iff brought a suit against the defendent to recover the balance due to. }um under

‘the agreement, and obtained a decree. . RS

Held, reversing the decree, that the agreement not being permitted by the r ules
framed under the Opium Act (I of 1878) was forbidden by sectzon 4 of the Act, and
was void as having in view an object forbidden by law.

‘Held, further, that the plaintiff could not recover the price. of the opmm supphed

. to the defendant, inasmuch as advances made for an illegal purpose- suhsequently

“

 that the sub-letting was, therefore, illegal, and that he was not-

carried out cannot be recovered,

Qoanwn annaal frnm +ha da
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, Judge of Nésik, confirming the decree of Réo Siheb V. G,

Ka.duska.r Joint Subordinate Judge of Nésik.

" The plaintiff farmed from the Collector of.- N4sik the rlo'ht to.

retail opium at certain shops in the Nésik district from the
1st August, 1887, to the 81st July, 1890.  On the 5th June, 1889,
“he agreed to sub-let to the defendant the management of five
shops in the Satdna Téluka in the sald dlstrlct for one year from
‘the Ist August, 1889. : : -

After the evplratlon of the year, the plamtlff broucrht the
PI'BSBDU Sulﬁ agalnsn Uﬂe uerenuanu to recover Dne Sum OI
Rs. 567-5-3, being the balance - alleged -to be due to him on ac-
count of the price of the oplum supphed to the defendant under"
this agreement, : SRR

The defendant contended (enter alia) that under the terms of

the plaintiff’s contract with the Collector he was forbidden to
sub-let the opium 1 farm without the permission of the Collector ;

liable to the claim.

The Subordinate J udo-e allowed the claim, holding the contraet '

- between the parties to be legal.

- Oir- appeal by the defendant the Judge confirmed the decree,
‘remarking that the contract between the parties was not illegal

" aven if it were o'ra.nted that the lease to the n'lnmhﬂ forhade any

11 1L 1L Il L D AL pPAeitiuiil L VA AR Y u'llj

sub- lettmg of the farm without the Collector 8 s&nctlon.

Mt

The defendant preferred a second appeal
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Ddji. Abdji Rhare for the appeuanc (aetendanc) Lne sub-
lease was illegal, being granted without the Collector’s' permis--
sion, and, therefore, it- cannot be enforced. The object of the'
Opium Act (I of 1878) and the rules framed under it is to
regulate the sale of opium according to certain prescmbed con-
* ditions and rules. The license to retail opium *is framed in-
accordance with “the rules, and a breach of the license is the.

- breach of the rules. The sub-lease is void, being opposed to

public policy—section 23 of the Contract Act (IX of 1872).
The defendant had only a licenso for one shop: therefore giving
and selhno' opium at other shops was clearly 1lleda1—Hor1nas]z
V.. Pestonji®.,. : :

Nardyan Ganish Chanddwarkar for the respondenb (pla.mt- '
1ﬁ') :—Our-agreement with the defendant is not opposed to the
- terms of the license granted to us, and it isnotillegal. The rules -
~do not prohibit sub-letting. We had appointed the ‘defendant as”
our agent, and he could not act as our agent without a sub- lea,se &
The defendant already held a license for one of the shops under
the order of .the Collector, and Wlth respect to the other shops he
‘acted under the agreement. Rule 44 of the rules framed under;;
the Opium Act contemplates an alranuement for the apnomt-f
_Ment of sub-vendors

Bven supposing that the object of the a,trreement was unlaw-
ful, still we are entitled to recover from the defendant the priee
bf opium which we supplied to him and which he sold. o

. Ddji Abdji Khare, in reply.
“ PurroN, J.:—The plamtlff in this case held a farm of the right

‘to retail opium at certain shops in the Niésik district from the

st August, 1887, to the 31st July, 1890, and on the 5th June, 1889,
entered into an agreement with the defendant to sub-let to the

latter on certain conditions the management of five shops ‘in the

Satdna Téluka for one year from the 1st August, 1889, He now
seeks to recover the balance due to him under this agreement,:
and has obtained a decree in his favour in both the lower Courts.
For the defendant it has been argued that the "agreement is void.

- under section 23 of the Contract .Act (IX of 1872)., We. ha\}__e,’

. ) LI R., 12Bom,, 422,_©
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“therefore, to conslder the prowsmns of ‘the Opmm Act and the
| rules framed thereunder.

Sectwn 4 of the Opmm Act forbids the sale of opxum except

-a§ permitted by the Act or rules. The rules in force when this .
'aorreemept was made were published on pp. 704—715 of Part I of
‘the Govemzment Gazette for 1885, The permlssmn t0 sell i is con-.
'uameu 111 tne ddn(]. I‘UIG, wmcn omy permu:s %3;168 SuD_]GCG EO T:.[le
proh1b1t1ons conditions and regulations imposed and prescnbedf
'by the preceding rules, -The 43rd rule authorizes the Col-

lector.te let in fa,rm the right- toretail opium sublect to condi-~
tions prescribed by the Commissioner. The, 44th rule enables the

farmer to appoint subordinate vendors within the hm1ts of his
farm and subject to the conditions of his lease. The 45th rule’

'prcrv1des for €he issue of selling hcenses to the persons appomted
‘by the farmer to sell on his behalf.

The lease Ura.nted to the plaintiff was in form E annexed t6
‘the. rules, the 10th clause<1) of which prohibits sub-letting W1th-
‘out the permission of the Collector, while the 14th clause® forbids
his selling' moré than ten_tolas weight of- opmm to any. person

cat Ana Flvma av + +a adin atitionor or other hnvqnh hold-
Vil UA WIJU UUOIJ LuUuLuau. tJLaiuUJ.UA-U Y UL UuLivL yu&u A4 UL

_ing & special hcense from, the Oollector.

-

The defendant it .is adm1tted was & licensed. sub vendor at
oné of the five shops; there being other licensed sub~vendors for
the- other four. - The agreement between him and the pla.1nt1ﬁ
bound him o sell at least 24 Ibs,.of opium every month or pay
comnensat1on to the farmer at the ra.te of Rs. 5 per Ib. on ac-

.

(1) Clauses 10 and 14 of form T of the rules framed under the Opmm Act ~—

-

10, That he will not sub-let any - of 18 opmm shops withont pernnssmn of the

Collector or employ for the retail sale of opium.any person for whose employment
in that behalf he may nqt have yrevmusly received written sanction a,nd a separate .
license signed by the ColIectoz: authonzmg such person fo sell opmm on behalf of -

the licensee.

‘_;( .

14. That except to & medlca.l pra.ctltxoner or other person holding a specm,l,
hcense from *the Collector, he will” not sell more than ten tolas welght of, opium '

o any pegson at one time,
17820
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" count of any deﬁclency in the quantlty 'sold, und also reqmred-i

him to- purchase from the plaintift the opium réquired for sale
in .the shops.

Now it seems to.us that in thus sub-letting pirt of his*farm®
without the sanction of the Collector, which the District - Judge
has found wasnot obtained, the plaintiff was entering into an
agréement for the sale of opiim contrary to law. The law pro-’
Ahibited his selling it ab all except as permitted by the rules.
The rules only permitted sales subject to the conditions of the
Jease. ~'The lease prescribed numerous conditions for the ref_l’ll-‘
lation of the ‘shops, and forbade the mterposﬂnon- of a pub-
lessee (w1thout the Collector’s sanction). The agreement, it is:
true, bound the sub-lessee to observe all the requirements of thez
law and rules ; bub in entering into it, and thereby &lienating his’
immediaté control over the shops and sub-vendors, the pla.mtlﬁ',‘

was arranging for the sale of opium in a ma.nner not authorized:
by his lease and, therefore, not within the. permission : accorded’
»by rule 52. - The mere fact that a breach of" the conditions of
the lea,se prescrlbed by the Commissioner, and not embodisd:
in rules framed by Government with: the sanction of the Gov-
‘ernor General in Councﬂ may not be . pumsha,ble under section 9.
of the Act (as determined in Criminal Ruling 23 of 1887), does
not seem to affect the question. The method of selling’ opium

avrneieend £ar in thae aoreement was nnf- 'nm'mﬂ-fml hrr the . rnlae

au.j.auécu ior 1t 116 agrecmens not permigied the -ruies,

and was; therefore forbidden by sectlon 4 of the Act Conse-
quently the agreement must, we think, ‘e considered - ‘void ‘as
.havmg in view an object forbidden by law. ~This view ‘may
press hard on the plaintiff; but when he made the agreement
‘he must have been aware that it was contrary to the - prowsmns
of his lease, and, therefore, he cannot enforce it,"as held in the.
cases of Debi Prasdd v. Rup Ram® and Hormayi v. - Pestanji®,
As pomted out in the Allahabad case, it:would be defea,tmg the
*pohcy of the law (which evidently mtends to give'the executlve
authorities the most complete control over the sale of opmm as
-Well as hquor) 1f subh contracts Were to be al]owed

_‘ 1, Lo By, 10 AL, 577, T (2) L L. R, 12 Bom.,422.
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Mr Chandawarkar urged that, even if the aO'reement were V01d
the plaintiff could at least recover the price of the opulm supphed
to the defendant, but since the ease of Collins v. Blantern® it

'seems 1o have been settled law that advances made for an illegal

; 'nl'""anP Q'ﬁ]'maq“ﬁn{’]tr carrm “d Uht canuvt bo recevnred {rnur’o Ron;ﬂl’

V. The Phosphate Sewage Co., Limited® ; Herman v, J'euchner~3) H
8Scott v. Brown, Doering, McNab and Co.®), In the present case the

plaintiff admits that the object of the agreement was carried

out, and his claim is based on that assumption,

Under these circumstances, much as it is to be regretbed that

a dlshonest defence of this sort. should succeed, we must reverse.
the decrees of the Courts below and reject the claim, bat. at the.
same time direct tha.t the partles do bear their own costs.
throughout

R ‘ o ' - Decree r.oe'zJe,r.S'cede E
B "(i')»Smith’s Leading Cases I, p. 399, "®15Q.B.D,56L . .
@ L, R., 10 Q. B., 491, -@ L.B. (1892),2Q B, 724
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Before M, Justice Bayley, Acting O’hzef Justwe, and Mr. Justwe Fubton.

PAROT BA'PA'LA'L, SEVAKRA'M (ORIGINAL DEFENDANT), APPELLANT, v.
MEHTA HARILA'L SURAJRA'M (ORIGINAL PLAINTIFF), RESPONDENT.*

Hindu law—Inheritance— Sucoession—Father's sister’s daughter’s son—Bandhti—

B

Bhinna gotra sdpinda. .

Hamsukhr{u. a Hindn, died leaving a widow and a son of a first cousin, ‘WZ-, the ’

son of his father’s sister’s daughter,

- Beld, that on the death of the widow the latter, viz. the son of his fafoher sister’s -
daughter being a bandhw or bhinna gotm sapmda of Ha.nsukhrél, was entxtled to -

.

-succeed to his property. . - . - S N

-In regard to the succession of cognates, there seems to be no difference in the rules
-1aid down in the Mayukha and the Mitikshara, and under the Mitskshara la.w

successmn depends upon propmqmty and not upon rehgxous eﬁicacy.

DECOND ‘appeal from the decision of Gilmour McCorkell, Dis-

“triet Judge of Ahmedabad, confirming the decree of R40.Séheb
Mé,neklél Narottamdés, Joint Subordinate Judge.

.This acblon was instituted by pla1nt1&' Mehta Harildl SurJarém =
to recover possessxon of certain houses as the reversioner of one 1

o 4

. .ot wSecond Appeal, No, 523 of 1893,
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