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public officer-doing such’ things as belong to-his duty, and there
is' danger if a practice grows up whereby any officer shifts his
‘peculiar duty on to some other officer. We.will send a copy of
this judgment to the District Magistrate.

APPELLATE CIVIL.

Before Mr Justice Farran and Mr. J usme Candy.

RA\IA'BAI AND ANOTHER (onmnun DEFE‘IDANTS), APPELLHTS, A ANG-:
RA'V AND OTUERS (ORIGWAL PLAINTIFFS), RESPONDENTS ¥

RANGR.A 'V AND OTHERS (ORIGINAL PLuN'rmrs), APPELLANTS, v, RA’\IA’BA'I
' AND ANOTHER. ¥

Adoptwn—-Revcrswnar Suit by s to set aside an acloptwn by & Hindu wwlow——Rtyht of
" suit— Remote reversioners— Watan propert J—Bomba y Adet V of 1886, Sec, 2.

The right to sue t0 ‘set aside an adoption by a Hindu widow is, as a general rule,
limited to the nearest.reversionary heir, and if he without sufficient cause refuses to-
institute proceedings, or if he has precluded himself by his own act and conduct.
from so doxng, or has colluded with the widow, or concurred in the alleged wrongful
act, the noxt presumable reversioner will be entitled to sue. In such a case, upon a
plaint stating the circumstances under which the more distant reversioner claims to
sue, the Court must exercise a- judicial discretion in determining whether the remote

reversioner is entitled to sue, and should require the nearer reversioner to be made a.
party to the saib.

. Raghunéth, a separated Hindu, died possessed of certain property, a portion of
wh1ch was watan land, and left him surviving a widow Ramdbdi, a daurrhter Manuba:_
and the plaintiffs, who were his brother’s sons. Subsequently Ramébai adopted Vish-
vanith as a son. Manubdi (the daughter}, who lived with Ram4bdi and Vishvansth,
did not take any steps to dispute the alleged adoption, The plamhffs now sued for a.
declaration that the adoption, if made in fact, was invalid, and that they were entxtled )
to succeed to the property of Raghunith on the death of his widow Ramdb4i,

" Held, that as the plaintiffs were entitled under section 2 of Bombay Act V of 1886.:
to succeed to the watan property in preference to Manubai after the death of Bamibdi, .

, . *Appeal No, 105 of 1592, + Appeal No. 118 of 1892,

(U, Section 2 of the Watan Act (Bombay Act V of 1886) :—

~2; Every femﬂe member of a watan family other than the widow of the last male:

owner, and every person claiming through a female, shall be postponed in the order:

of suceession to any watan, or part thereof, or mterest: therein, devolving by. mhenb:
nn‘P »the date when thiz Aok )

ce aft comes Lonas

4- avary shials w8 &1.4
viie Qale winen unis Acuv ¢omes ll“/U J.Ulvb, 7] DVLLJ lu.‘A-lU uu: WioeT Or wid

fa.mlly quahﬁed to mhemt such wa,‘czm, or part thereof, or interast therem.

" The interest of a widow in any watan or part thereof shall be for the term ‘of her lifé’
or until her marriage onIv. A ‘
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and were the presumptive reversionnry heirs .after Ramdbai to,&he»watan:prop;:.rty; '

ﬂnu Tlﬂe Ullly 1)Lr50us .lmereau.u lll umpuuuo buB uuupuuu SU J.dd- B.S Llli: ‘lU!Mu«I!: p.ll,)l)t:l Il]

be maintained by the plaintiffs,

Sing(2) referred to and followed,

THESE.were cross appeals from the decision of Rdo Bahddur
Chunilél Méneklél First Class Subdrdina;te Judge of Poona.

atenad ML ~Ad A A P
UIIB ndunuuaux Duupd.l: viaan Lhud dwd 0Oi1 thu lluh Juu-‘

uary, 1888, leaving him surviving his widow Ramébdi and a,
- daughter Manub4i. ~ On the 16th May, 1890, Ram'nbal adopted a

son called Vishvandth. In 1892 the plaintiffs Ranorrav Krlshna, .

Chandrachud and four others, WhO were the nephews (brother’ s
sons) of the deceased Raghundth, brought the present suit against
Ramé4b4i and Vishvanath to set aside the adoption and to estab-
~ lish their right to succeed to Raghun4th’s property, a portion of
which was service watan. - The plaintiffs contended:that Ram4--
~ biihad only a life-interest in-the property of her deceased hus-
band ; that the adoption of Vishvandth had not, as a matter of
fact, taken place ; but that, even supposing that it had taken place,
it was invalid, inasmuch as (1) Vishvan4th was not a sagotra and
had been married before the date of the alleged adoption. and (2)

the deceased Raghunéth had prohibited Ramébdi from adopting . a’

son. They claimed to be entitled to succeed to the property on
the death of Ramabsi.

 The defendants denied the alleged prohlbltion, and contendea
that Vishvandth had been validly adopted.

"The Judge found that the adoption of Vishvandth would not
have been invalid on the grounds alleged in the plaint if it Liad
. been proved to have taken place, but that the fact of the adoption

~ had not been proved ; that the deceased being admittedly a sepa-
~ rated Hindu, his daughter was entitled to succeed to his pr operty
. except-the watan property which could not be inherited by a

female other than the widow of the deceased ; that the plaintiﬁs

bemcr divided members of the family of the deceased were en--
titled to bring the sult to set aside Vishvandth’s adoption only as ..

to the watan property, and that a certain will which the plaintiffs
M L, R, 8 Ind. Ap., 22 - '@ L. R., 14 Moo., Ind; Ap., 193,
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. Ramé,bfu was prohlblted from doptmd was net proved He,'A
* therefore, held that- the adoptlon of Vlshvanéth was invalid so

far as the watan property was concerned but rejected the rest
of the plaintiffs’ claim.

The parties preferred cross appeals.

Mahides Chimndji Apte for the appellants - (original defend-

_ants) in Appeal No. 105 :—The Judge was wrong in allowing the

plaintiffs’ claim with respect to the watan property. His decree,
has the effect of partially setting aside Vishvandth’s ~adoption..
An adoption cannot be nqrhnﬂv held to be good and partially set’
aside. If the adopmon is oood with respecﬁ to one Lmd of pro-
perty, it is good with respect to the other property also. Next,
we contend that the plaintiffs are not reversioners, because Manu-"
béi, the daughter of the deceased, is alive and she will succeed as
the heiress of her father Raghundth after the death of his widow

'Ramébéi. . Manubéi ought to have. been joined as a party to the

suit. Tt is true that she being a female cannot succeed -to the
watan property. The plaintiffs, as reversioners, are entitled to

" succeed to that property if the adoption of Vishvanith be held-

not proved. If, however, the adoption be held proved, then
the plaintiffs would neither be presumptive nor contingent rever-

" sioners, and the suit must fail. (Evidence in support of the

adoption was referred to and the case was argued on the facts.)

- Balkrishna N. Bhijekar for the respondents (original plaint-
1ffs) in Appeal No. 105:—We are the nearest reversioners after,
the daughter, and are, therefore, entitled to bring the present suit.
The Uduguuul has a Li\oht to blx'ﬁg& suit to set aside ‘leSh'v‘aﬁ :
néth’s adoption, but as she does not choose to do so, we are enti-
tled to sue in order to preserve our interest in the pxoperty—-:

thlsu]z Apajb v. Jaganndth Vithal® ; Rdni Anund v. The C'ourt:'

qf Wards® ; Kooer Golab Sing v. ]i’ao Km un Sing®..

- Farrax,J. :—The first question which presents itself f01 deter-
mmatlon is as to the right of the plaintiffs to maintain this suit, .
for a decla,ratlon that the defendant Vlshvanath was not adopted ,

@ 10 Bom, H. C.R., 351, . @L. RSLA,I4
- )14 Moo. I, A., 176.
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” in fact by Ramibli to her husband Raghundth, and ‘that, if -
adopted in fact, he was not validly adopted.

" Raghunsth died on the 11th January, 1888, Wlthout male issue;
but leaving his widow- Ramébdi and his daughter Manubdi. He
~ was a separated Hindu, The plaintiffs, his brother’s sons, in the
~ absence of Manub4i, would 'be Raghundth’s nearest heirs after
Raghunéth’s widow.: The allegation of the defendants is that

V lSDVﬂDaEﬂ was dUUPLb'U. Uy .[\dru.ldUd:.l. on 1:116 J.O[cll J.V.l.d.y .I.OUU .LIIIS
adoption the plaintiffs contest in fact and in law.

Manubdi, it is admitted, lives with the defendant Ramaba1 and
the alleged adopted son. She has taken no steps to dispute the:
alleged adoption, and presumably does not intend ‘to take any.
* Portion of the property left by the deceased is watan land, and,
- under section 2 of Bombay Act V of 1886 every female member

Y

- of a watan family other than the widow of the last male owner

shall be postponed to the male members of the famlly

The law upon this subject is laid down in Réni. A'nund v. The

~ Court of Wards® in the following terms :—* Their Liordships are
of opinion that although a suit of this nature may be brought by
. & contingent reversionary heir, yet that, as a general rule, it must,
be brought by the presumptive reversionary heir, that is to sa.y,‘

by the person who would succeed if the widow were to. die at

that moment. They are also of 0p1n10n that such a suit may be‘
brought by amore distant reversioner if those nearer in successmq
are in collusion with the widow, or have precluded themselves
from interfering. They consider that _the rule laid down in-
Blatdgi Apdji v. Jaganndth Vithal® is correct. It cannot be
the law that any one who may have a possibility of succeedmg,
.on the death of “the  widow can maintain a suit of the present,
" nature; for, if so, the right to sue would belong to every one in

the line of succession, however remote. The right to sue must,

" in their Lordships’ opinion, be l1m1ted It the'nearésﬂ reversion-
~ dry heir refuses, without sufficient cause, to institute proceedings,:

orif he has precluded himself by his own act or conduet from -
‘suing, ‘or has colluded with the widow, or concurred in the act
‘ alleged to be Wroncrful the nexr, presumable reversioner Would be

(1) L R,, 81, A, 14, af p. 22. (2) 10 'Bom H.C. R., 351,
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“entitled to sue: see Kooer Golal Sing v. Rao Kurun Sing @, In

~ such a case, upon a plaint stating the circumstances under which

the more distant reversionary heir claims to sue, the Court must

- exercise a Judiclal ‘discretion in determining whether the remote

reversioner is entitled to sue, and -would probably require the *

nearer reversioner to be made a party to the suit.””

Adoptm "as we are bouncl to do, the prlnclples thus pointed |

JINESUUY 5 VROUY o R Arnen a2 man ~ae

011[« we mmx Hldm bm: lower Court has €Xercisea a proper dlb- ;

cretlon in allowmo' the plaintiffs, the presumptive reversmnary
helrs a.fter the widow to the watan property, and the only per--

" sons at present interested, m S0 far as the wata,n is ‘concerned,

in disputing the adoption, to mamtam this suit. ~ We think, how-:,
ever, that that Court would have exercised a still more full dis-
cretion if 1b hmd directed the plaintiffs to add a paragraph to
their plamt as to the facts stated in the precedmo' paragraph of

~ this Judgment and caused Manubéi to be added as a defenda,nu

“to the suit., We shall not however, at thls stao-e direct these '
amendments. " ' : :

~Reluctant though we are to differ from the Court below on' a -
:question of fact, we feel unable to accept the conclusion that the ‘
-adoption of Vishvangth by Ramibai did not take place. Exhi-
bit 48 (as well as other evidence) proves that she before the date.
of the alleged adoption was anxious, even eager, to adopt the

.defendant Vishvan4th as her son, and that she went on or about
“the 15th May, 1890, to Poona in order to adopt him.. While there

she undoubtedly had an adoption paper drawn out, which in the °

most careful language recites the fact of the adoption™having
+a0lran nlana Q'Im:. wont £n tha tronhle of 119&"10 thic witnessed Rv

vanwis PI.CUL,U TY ULE S $U/ WiaU VAU R VAT Vi Az adig vadS va.uu.vuuvu.

some twelve persons, some of them well known residents of Poona, ,
~ This deed she sub'sequently got reg1stered Under these clrcum-f
stances it would require very slight evidence to prove that she .
actually performed the simple act or ceremony of adoption which.”
she had taken such pains to. authenticate. Why she should not
have pelformed it, seems inexplieable if she did not do so. She.

P N asrm mmm ommmdieen Lh nwriaacs

amrms hnuu BI1¢ um. oue can .ucwc 1o luuunt: Lo >ay u_w umm .

she did adopt the defendant Vishvanath if she did not,. for she -
(1) 14 Moo, 1. A, 176 at p, 193
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-ean do so now if 'so minded. .She has called three witnesses- to
;the factum of the adoption, viz.-the priest, the writer of the

adoption paper, and another man who says that he was present

.on - the occasion. No-effort is made to shake the-testimony of
* " these witnesses by cross-examination. No evidence is called to
refute it. The reason why none of the dhdubands were present,
.is explained by the ill-feeling between them and the lady, and

'Hu:nv ﬂielﬂrn £ hown a ni—rqnn'av introdiieced inta the {-‘om:]v whila
lllllllllll VWY ALY U W wua wllb\-ll- ALAVIVIAUUVUVLE ‘I-JUV vasy J.wl‘.-ll.‘.’ " l“lh

boys born in it were available for adoption. We cannot, dlsbeheve
'this probable and apparently true story merely because. there is
' a’'seeming contradiction between the evidence of Ramibdi glven
. in another matter before suit and that of the’ Wltnesses now
~ called on her behalf as to the exact place Where the ceremony
took place We say seeming contradiction, because it is open to

nnnnnnnnn shla nvn]n“n{wnnﬁ ﬂhl] "]’ID 11‘)(1‘? moc ‘r\t‘\" 0a1rnr1 A annnnnt
Luau'y PUDQLULG GAtuu»u.a ULULle, alila vilC daly wad fiUvasatlu VU alCluiie

“for it.. . If asked, she might have shown that it was no real con-

"tradiction at all. It was the duty of the plaintiffy’ pleader if he
" intended to rely upon this contradiction to have called the lady’s

attention to it and given her the opportunity of explanation; We
- . feel confident, in the abdve state of the evidence; that the adoption
vin fact took place, and consider that the issue should have been
found in that sense. [Upon the evidence their Lordships held
_.»(agreemg with the Subordinate Judge) that the will set up.by
-the plaintiffs to prove that the adoption was prohibited, was not
proved In the result the appeal by the defendants (No. 105)
‘was allowed, and the plaintiffy’ claim dismissed. . The appeal by
the plammﬁ'a (No 118) was dismissed with costs.]

Claim dismissed.

’_ .619

1804,
- RawaBit -

-0
.RANGRAV,



