508 THE INDIAN LAW REPORTS. [VOL. XIX:

1804, . the only rea.sonable‘ éonclixSiOn to come to is that it was a fair-
CHANVIRs partition and, therefore binding on the plalntxff :
APA, ' .
v, Under these circurastances there is no necessity to go into the' .
,DANAvS,;

question arising as to the validity of the alleged adoptlon by
Dénavd. .

Decree cmqﬁrmecl .

APPELLATE CIVIL.

.Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton.

7 1804, Af.OO NATHU AND OTHERS (ORIGINAL DEFEXDANTS), APPLICANTS, v. GAGU-
July 6. BHA DIPSANGJII, A MINOR, BY THE ADMINISTRATOR OF u1s ESTATE THE,
COLLECTOR OF 'AHMEDABAD (ORIGINAL PLAINTIFF), OPPOhENT.

~ J..I...L Aazasd PP S

.luuge—bms——ro.sae.s.swy suit in @ Mdmlatddr’'s Court—Mdmlatddr actin g inthe
management-of the property under the orders of the Talukdam Settlement Officer—,
Disqualification of the Mamlatddr as a Judge.

" No Judge can act in .any matter in which he has any pecumary mterest, nor.
where he has any interest, though not a pecumary one, suﬂicmnt to create a- real
“bias. — _ o

A Msmlatddr who under the orders of the Tdlukdéri Settlement Officer had acted’
in the management of the pronerty in dispute in a possessory suit before him, was

ot oo 1€+ him from trvine ¢

nem, t0 have such an interes} as to uln\iualu Y bim from wying the case,

‘Where an officer of Govemment hasin the course of his executive duties :formed
an oplmon upon a matter and has acted upon that opinion, or sought to give effect
to it as an agent on behalf of a public body which has become alitigabt in a cause,

the law will presume an interest creatmg a bias sufficient to disqualify him as &

Judge.
AppricatioNn under the 'extraordinary’ jurisdiction (section:
© 622 of the Civil Procedure Code, Act X1V of 1882) against the:
decision of Rdo Séheb G. G. Desdi, Mdmlatddr of -Dhandhuka:
in the Ahmedabad District, passed in a possessory suits
The Collector of Ahmedabad as the administrator of the estaté:
of one Gagubha Dipsangii, a minor, instituted a suit against the
“defendants in the Court of the Mémlatdér of Dhandhuka- to
recover possession” of certain flelds under the Mamlatdars Act
(Bombay Act TIT of 1876). The defendants claimed to be' pei:
manent tenants. o

* Apphcatxon No. 20 of 1894 under the extraordinary jurisdiction,
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' The estate of the plaintiff Was"niaria.géd by. the Collector of
Ahmedabad, and the Mdmlatddr had taken part in the manage-
ment under the orders of the T4lukdéri Settlement Officer. ~
. During the. prob*ress of the suit the defendants applied to the

N ..u?bﬁﬂaouar I0r Dle DI‘d:IlbIel of T/Ile case II'OI]l IllS UOlIl'D 1o - some.

other Court on the ground that he was interested in the subject-

matter of the suit, but the application was rejected.
The Mdmlatdér awarded the clai
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The defendants then presented‘ an application to the High Court
under its éxtraordinary jurisdiction and obtained a rule nisi
calling upon the plaintiff to show cause why the decision of the
Mémlatdir should not be set aside on the ground (inter alia)
that as the Collector carried on the management of the minor’s
estate through the Tdlukddri Settlement Officer and the Mdmlat~
ddr, the Mdmlatddr was wrong in hearing and deciding the suit.

Nagindds Tulsidds Mdrphatia, for the applicants (defendants) «
» —~The Mémlatdér of Dhandhuka was not competent to decide
the snit. He manages the estate under the orders of the Collector
and Tdlukddri Settlement Officer. As a Judge he would uphold
the action of his superior officers. _ : '
Réo Stheb Visudeo J. Kirtikar. Government Pleader, for the

J.UWU NQiivy 1 OV U e 4L Ul I'I'/"ILUI F) \JU CLILULViAyY L itvaavd ,

opponent (plaintiff) : —The Mémlatd4r simply acts as'an execu- '
tive and ministerial officer under the orders of the Collector and
the Tdlukddri Settlement Officer in connection with the subject-
matter of the suit, and that being so he cannot have any bias
as a judicial officer—Queen v. Band®. It has been held that a
Magistrate who is a witness in a case is not di:,qualiﬁed from
uispotiﬁt“f of i 1b-‘—l&w6€ﬁ v. Farrani®. J.ub'sE: authorities show that
- even supposing that the Mamlatddr may have held'a consulta-
tion with the Collector. and the Télukdédri Settlement Officer
- with respect to the lands in suit, and may have expressed his
~opinion to those officers, still these circumstances would not dis-
. qualify him from disposing of the case. The question to be
) bonsideled is, whether the Mémlatd4r has shown any bias in
~ recording and appreciating the evmence, and we submit that- he
has not shown any such bias. ‘ ‘

(1) L R., 1 Q. B,, 230, - (z} L. R., 20 Q. B., b8;
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. 1894, + The Mamlatdér reJected the application for the transfer of thgfj
Avoo- case because it was made at the last stage. -

Narnv. _ . . ) _ .,

Cacrsia: Forron, J.;—The plaintiff is a minor under the guardianship

Dresavesr,  of the Collector of Ahmedabad, who manages the estate through
the T4lukd4ri Settlement Officer, and the question which we have'
to determine is, whether the Mémlatdar, who acts in the manage<
ment of the property under the orders of the T4lukdsri  Settles

_ ment Officer, has such an interest in the plaintiff’s affairs as to
disqualify him from trying this case.

~ The subject is fully discussed in the case of Loburi Domini v._
The Assam Railway and Trading Company, Ld.®, which snows{
that where an officer of Government has in the course of hlS-'
executive duties “formed an' opinion upon a matter and has-
acted upon that opnnon, or sought to give effect to it as an aoent
on behalf of a public body which has become a litigant pa.rty 1n_‘a..
cause,” the law will presume an interest creating a bias sufficient
to disqualify him as a Judge. This principle, as remarked by’
Mr. Justice Field, does not rightly reflect any -unworthy suspi-'
cion upon an individual Judge, while it secures and upholds-one;
of the great pillars of judicial purity. No Judge can act in any:’
matter in which he has any pecuniary interest—Dimes v. The
Proprictors of the Grand Junction Canal ®, nor where he has
an interest, though not a pecuniary one, sufficient to create a.
real bias. “Whenever there is a real likelihood that. the Judge,
would, from kindred or any other cause, have a bias in favour
of one of the parties, it would be very wrong in him to act”’—
Queen v. Rand®, A A o

‘The circumstances constituting an interest from which a bias. |
may - be presumed, vary in each case. In the present case the '
Collector in his .affidavit has stated that the Mamlatdér Was

~ simply a ministerial officer carrying out the orders of the Taluk-
d4ri Settlement Officer who has been managing the minor’s estate -

- on behalf of the Collector, and that hé was not connected with
the management otherwise than as acting under the orders of -
the Tdlukddri Settlement Officer. But this affidavit is not suf-
ficiently full to enable us to determine whether or not the Msm-

®_E LR, 10 Cale., 015, & 8 H, L., 75% (& L. R., 1Q. B, 230,
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latddr was ihtere'sted'in thel’management:of this estate in.such

a way as-to render it probable that he would have a bias: in-

favour of the plaintiff; and before deciding this question. we
»should hke to know whether in his correspondence with the
T4lukddri bettlement Officer he was in the habit of expressing

his opinion and advising generally on the management of the.

estate, and whether in this particular case he had made any re-

onmmpnr]nhnn as to the r]pu'm,hlhh' or otherwise of t.‘ﬂ““g pro-

ceedings a.ga.mst the defendants or against other tenants simi-
larly situated. From the affidavit it appears that the suit was
suggested by the mother of the minor and the taldti of Rojka,

~ but we desire to bs informed whether or not the Mamlatdér was
consulted on ‘the subject, and must call- on the Government’
Pleader to obtain a further affidavit on this point from the Col-f_

. lector or Talukdan Settlement Officer. ™

It was urcred that this suit must be brought in this Mémla.t-_
dérs Court, as there was none other competent to entertain it..

But the Subordinate Judge’s Court had concurrent Jurlsdlctlon,
and. the mere fact that its plocedure may not be so expeditious
as the Mamlatd4r’ s, does not justfy any mrcrument founded on
necess1ty_

" With these remarks we must now adjourn the further hearing
of this application for a month, in order to enable the Govern-
ment Pleader to procure the necessary affidavit.

" "1‘894 August 28. . Furrox, J.:—The Government P]ezider states

" that the Collector is unable to make the afidavit called for, as he
is not prepared to state that the Mémlatddr was on no occasion
" consulted about the management of this estate, and that it is quite
possible and likely that he was consultéd previous to- the institu-
- tion of the proceedings. The rule must, therefore, be made
absolute and the decree must be set aside with costs in this Court.

" Rule made c_ibsoéute.
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