VOL. XIX] 'BOMBAY SERIES.
APPELLATE CIVIL.

Before Mr. Justice Bayley; Acting Chief Justice, and M, Justice Fulion,
CHANVIRA'PA’ (0RIGINAL PLAINTIFF), APPELLANT, ., DA'NA'VA’

| AND OTHERS (omanm. DEFENDANTS), RESPONDENTS, % -

- Hindu Zaw——Partztzon—Mmor—Pa'rtztwn made during mmorzty—-Parzztzon bg/

4

‘ manor’s mother as guardian— Fraud—Pleadings—=8uit to set aside @ partition -

deed— Limitation Act (X V-of 1877), Sch, 11, Arts, 91 and 95, - S

A ‘partition made by a-mother asthe guardxan of her minor son, a member of 4n
undivided Hindu family, is valid, and if just and legal, will bind the minor. When
the minor arrives at full age, he may apply to have the division set aside if it can be
shown to be ﬂlegal or fraudulent, or even if it was madeinsuch an mforma.l manner
‘that there are no means of testing its validity, ‘ ‘

- 'Where frand is charged against the defendant, the plamtﬁf must set forth the partx-
culars of the fraud which he alleges, :

A suit to set aside a deed of partltlon on the ground of fraud is govemed by artwle
91 or 95, Schedule I1 of the Limitation Act (XV of 1877), and must be brought ‘within

three years after the xainor plamt]ﬁ has attained maj onty accordmg to section 7 of the

~Act.

: ‘Balkrishna Mar4the, First Class Subordinate Judge of Dhdr-
wér.
. Suit fo ra declaration that the plaintiff, as the sole survwmg

I_n_ e me _ber of his family, was entitled to the whole of the family
property, and that a partition," which was alleged to have been -

effected by his mother during his minority, was. invalid and not

‘binding upon him.

- The plaintiff was the son of one Malsiddépa, who'died eighteen

years before suit, leaving the plaintiff, his minor son, him surviving.

Malsiddé,pa had two brothers, m'z., Dodmallépa. and Revansid-
S e oA te ahaova AF dhi annAld

aapa, Du’ﬁ nevanbluaapa. bepala.l}eu dnu bUOl&. his share of the PEUS
perty in 1872, leaving the other two still Jomt and undivided. 3
Dodmallé,pa, ‘having no son, adopted one Baslingépa and died
in'1887, . Baslingépa (his ‘adopted son) died childless.in 1889
leaving his widow, D4név4 (the first defendant), him surviving,
“On the 24th August, 1889, the plaintiff brought this suit claims
~ing to'be the sole surviving male member of his family and, as
such, to be entitled to all the family property He alleged that:

" he was twenty years. of age..
L Appeal No. 125 of 1891

FirsT appeal from the dec1s1on of Rdo Bahédur Késhméth '
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! The first defendant, Dénévé’, alleged that-in 1877 a partition

had taken place between Dodmallipa and the mother of the-

. plaintiff who was the plaintiff’s guardian, and she contended that

the partition had been made in good faith and was valid. and

‘binding on the plaintiff. She further pleaded, that on the death
of her husband Baslingipa she had adopted Mglépa, who. was
“entitled toher husband’s share. - Shealso alleged that the plaintiff

oo dvrantrocie wrades af .-.“A ,,,...LM.,J.-.,] +that hia nla waa

3Was ow Ulll:.y 1 9.8 y Caln vt agc, ailu VLVTLLUGW - UJ.LGIU AELD \.Lau.xu o

“now barréd by limitation,

The Subordinate J ﬁdge held tha't' the pla.intiﬂ:’ was tWenty%iX

’ B
yetus Ul. age auu. Ull&b Ullt’ buu., Wdab LlUb uaucu U.y umwu.u.uu, u.uu

that the adoption of Milédpa by’ Dénévé (defendant No. 1) was

illegal, as he was the only son of his parents. He, however, also
held that the alleged partxtmn between the plamtxﬁ" s mother and |

: Dodmallapa. was proved and was valid and binding on the plamt~ A

iff, who, by his conduct, had rahﬁed_ it. He, therefore, dismissed

_the suit,

The plaintiff appealed.

Inverarity (with Shdmrdv Vithal) for the appellant (plaintiff) :—
We say that there was no partition, but if there was, the ques-
‘tion is whether it is binding upon us. We contend that it was
fraudulent and improper. Having been effected during our

minority, the defendants must show that she partition was a fair
one. But no attemnt has been made to prove that it was fair

b i hd ) AninS NMUTAR L2IG8RT § it vaiiaw ACVAL

and legal. Theburden of proof lay heavily upon the defendant, by
reason of our minority, and also because the partition was effected;
with an illiterate woman. The mere production of the" partl-
tion-deed would not assist the defendants and would not be ar -

answer to our case—Dharmdjs v. Gurrav ®, The defendants :

have not produced books of account. If they had done 80, . we
would have been in a position to show that the partition was not )
fair.” Unless the partition is proved beyond doubt to be fair and _'
legal we are not bound by it— Kalee Sunkur v. Dmendro(m
Lang (Advocate General with Minekshdh J. Talendrihin) for

(St § \“\A'V WUV \JIVAI-U Wi ¥y ayiir .L’-LLVIUUIUOUOWIV e LW‘IUJWI IUIUWIUI ‘-Ul.

'respondent No. 1.(defendant No. 1, Danéva) :— This_suit is o

recover certain specified property and not-for the recmﬁcatlon or
- 10 Bom. H, C Rep,, 311 - ‘2 '23 W, R.; 68,



 VOL. XIX.] -~ BOMBAY SERIES.

sebting aside of the partition. The plaintiff being a minor at the
“time of the partition, his mother acted as his guardian. A: parti=
tion by an infant's guardian has the same effect as a partition by
an adult member of the family. - In the plaint there arevagne al-

lagatiana 'af fratd hwtd artah vasa allagatinng pannnt andiila 4ha

1€8a010NS Of iralia, OUu SUCh vVague auegauions Tannoy enviue uwas |

plaintiff to relief. Fraud must be distinctly and specifically
stated and proved. There is no allegation in the plaint that the'
plaintiff did notget a fair share of the property. .The partition
is binding on the plaintiff until he proves that it was: fraudulent
and unequal. The fact that the plaintiff was a- minor. at the

time of the partition is by itself not sufficient to set asidé the
parmmon——mayne s Hindu Law (5th Ed.), para. 435 ; Deowants v.

Duwirkindth ®; Ndlldpa Reddi <. Bdlammal®; Lakshmibdi
v. Ganpat Moroba @ ; Husan Ali v. Nazo ®; Réo Bakddur Singh
v. Jowikir Kuar ®, As to limitation; the Judge found that. the
suit was not time-barred. We contend that it is time-barred.

_» ‘The Judge found that the plaintiff was, at the time of the in-
stitution of the suit in 1889, twenty-six years old. Plaintiff

then attained majority in 1881, and he ought to have brought
the “suit within three years from that time-—Section 7 of the
Lzmlbatxon Act (XV of 1877).

* Baldye A Bhaguat for respondents ‘Nos. 3 and 4 (orlgmal A

defendants Nos. 8 and 4, Mslldpa and Kotrapa),

Invemrety, in reply —We do not recognize the allefred partl-
tlen and, therefore, the suit is nob one to seb it aside. In fact,
we claim the property as the sole surviving ma.le member of the

' fatmly Such a suit is governed by twelve years” limitation, and

as we attained ma_]orlty in 1881, the suit isin tlme. Further, we

say in our deposition that we came to know of the partltlon deed
in 1889 and that being so, the suit is within time even if it be
held to be one for’ settmg aside the partition, and governed by
three years’ hmltatlon under artlcle 91 Sehedule II of the
leltatlon Act. '

- BAYLEY, C J. (Actmv) ——By the pla.mt presented on th 24th
] A_ 'Icf' .|qu fn H’\n (‘rnh'f n{" the ‘Fl‘nwf' Class Subordinate Jud

SV VW VMU VLU UL AT A LU VIGDD N uiuviug ﬂlv 12 uuge
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~(3) 4 Bom. H, C. Rep., 0. C. J., 150, at p. 159,
ON & L R 11 A]l., 456, ® Li R, 111Ind, App., 75,
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of Dhirwsyr. the plaméift deseribing himeeld sfe Tinod-
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ysat, his age at about twenty years, and his o¢cupation money-lend-
ing, sues as the sole owner of all undivided family property,
which formerly belonged to three brothers, Dodmalldpa, Revan-
siddédpa, and Malsidddpa (the plaintiff's father), Revansiddépa .
having divided the family property with Dodmallépa in-1872 : and
after alleging that his father Malsidddpa died about. eighteen years
ago when thé plaintiff was a minor ; that the family estate had nob
been divided amongst Dodmalldpa (the father-in-law of the minor

-defendant) Basalingdpa, who was the adopted son of Dodmallépa,

(the husband of the first defendant), and the plaintiff, and that
Dodmalldpa died about two years ago, and Basalingdpa in April,
1889, each of .such two last mentioned persons having left no -
issue ; he prayed :

(1) that the Court would declare that he had full ’right" ;ma
ownership over all the mov eable and immoveable propertv of the
family of the plaintiff that had been in the fwalwwat of Dodmal- :

14pa and Basalingépa. ;

(2) that if the defendant should contend that Dodmalldpa
or Basalingépa had obtained a férkhat from the mother of- the
plaintiff, the Court would declare that the pla.mmn having been
a minor at that time, that that transaction was ‘improper and |

fraudulent, that it did not bind the plaintiff’ and did not affect his

rlght clalmmg to obtain a declaration of the pla,mtlff’s ownershm
over a]l the property thereinafter mentloned

~ The partlculars of the, property claimed not having been given .

~in the plaint, and it not having been therem mentioned whether

or not the property had been in the pla,mtlﬁ"’s possession, the

. Court, on the 24th Avgust, 1889, ordered that his pleader should

state whether. or not the possession” of :the property had been
with the plaintiff. ' On a subsequent day the plaintiff’s pleader

‘gave the particulars of the property, and on presenting an- appli-
. cation praying that the suit should be treated as one for posse;;-
- sion; the plaint was ordered to :be registéred.: The prop’erby

claimed was ﬁnally valued in the plmnt at Rs. 60, 000
The first defendant in her Wntten statément’ sa:d that the

plaintiff’s ¢ claun was false, and was barred by limitation..; That in

\
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._1877 a partition - was made between Chanawirapa, mother of the

.. “lalntl‘ﬁp and Dudxuahayu, uud the dvuuuwut xuadc if u:apcu.-,.

“of it had been registered,  That in accordance -therewith the

.y plaintiff and his mother had been in possession of the property -
allotted to their respective shares and had been carrying on the

wahiwat separately. That the plaintiff was fully aware that the

transaction of the partition and the férkhat made in respect
thereof were made in good faith, openly, and without any fraud, .

-and that since such partition the plaintiff had no right to bring
bhis suit, and she asked that the plamhff s claim might be reje ect-
-ed, and costs awarded to her. '

. UPOH ""S“n“ f;auu;d, thv Subsrdxuatw Judge 'p“““': thmu t'""

claim was not barred by limitation ; that the plaintiff was twenty-
six years old at the institution of the suit ;. that there was a valid
paltltlon between the plaintiff’s mother acting on behalf of the
plaintiff and Dodmalldpa; that the plaintiff ratified it by hxs
conduct or acquiescence, and that it should be held binding as
ega,inst him ; that the plaintiff could not recover the property

" claimed or obtain the declaration or order he sought, and he
_ reJected the claim with costs,

- The plaintiff appealed to. the ngh Court and a.mong other ‘

+ha Q’! ]’\AnA natn Tl‘!AND

o L. . ~F
. 5‘0‘undo ut UU]bthUl.l. t6 the uUu.Du}.u 01 uuo DUOraInae ¢ UGge,

alleged that the same was contrary to law and against the weight

of evidence ; that there was no evidence to show that the plaint- -

iffs mother signed the deed with full knowledge of its contents
‘and that she had independent advice at the time she executed it ;.
that the onus ought to have been thrown on defendants to show
that the partition was & legaland proper one ; and that the Court .
erred in holding the plaintiff bound by’ the partition -without
determining whether such partition' was legally and properly
made; and that the lower Court had held without any evidence
whatever that plaintiff had ratified . the alleged pa,rt1t10n after
he attamed his majority. - : ~

Be

that ‘the “onus lay on- those who set up the ‘partition; .&nd that
defendant ‘must ‘produce materials sufficient to test the: validity’

;'\.At the hearing: before us it was argued by Mr Invera,nty on.
£ of the appella.nt that the plaintiff did not admit that the:
parf,ltlon deed was ‘execited ; that. he treated it-as a nullity's

597

. 1894‘.

Cuanvigs
YTy

2,
Da'NA'VA, .



598"

1804,

CHANVIR-

APal

"’.
DA'NATA,

THE INDIAN LAW. REPORTS. [VOL. XIX.

of the -partition; that it was not alleged that there was any
examination of accounts on behalf of plaintiff’s mother, and that .
the partition was made between a woman of small intelligence,
and Dodmallépa, then the manager of the family, and who was

ae.'scrwea Dy the DUUUI‘QHJ&DB eJl.ll]gE as an aavent.urous u‘uuer

who made a large addition to the family property. .
First as to the plaintiff’s age., The defendants having alleged

}‘a‘t -the 'nlalntn.ff was considerably older than in his vlaint he

VURISATL Giiay il Viiii  daa A22D paNedAV LaU

represented himself to be, the Subordinate Judge, when the case first
came before him in June, 1890, framed an issue “Is the plaintiff’
twenty or twenty-eight years old at present?” and when he deci-
ded the case in June, 1891, found that the plaintiff was twenty-
six at the institution of the suit, 4. e. that he was born in 1863, so’
that at the date of the partition in 1877 he. was fourteen years
old. I see no reason to dissent from that finding, based as it was
upon a deposition- of the plaintiff taken down by the Mamlatddr
of Rénebennur in August, 1887, (Exhibit 71). when the plaintiff
stated that he was then twenty-four. He, therefore, completed-
his eighteenth year and attained his majority in 1881.

‘T will next consider the frame of the suit. The execution of
the deed of partition of the 28th August, 1877, (Exhibit' 114),
having, in my opinion, been duly proved, one of the attesting-
witnesses thereof was a brother of the plaintiff’s mother, can the
plaintiﬂ' be allowed for the purposes of this suit to treat that.

tncbviimant ac a -n-n“rhr and throw the burden of nrovine that the
AILD VL Wiiiviiv uo w l. LLLLL CVLALAL VILAW VY VALU RIAL AL UL J.U LLL& Viiuy viiyv

partition' was a just and fair one upon those who sebt itup? As
stated in Mayne’s Treatise on Hindu Law (5th Ed.), section 435"
“Tt is now quite settled that a partition made during the minority
of one of the members will be valid, and .if just and legal, will’
bind him, and when he arrives at full age he may apply to have
the division set aside asregards himself, if it can be shown to have
been illegal or fraudulent, or even if it was made in such an infor-
mal manner that there are nomeans of testing its validity.”- The -
evidence shows that the partition was acted on from' the time

that it. was' effected, not only. by the. defendants but by the

~ plaintiff’s. mother,. and afterwards: by him, his. mother stating

before the Registrar when she admitted execution of the: deed. ,
that as guardian of the plaintiff she:had received the share allot~
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‘ted to him of the value of Rs: 25700. No issue was raised or
asked for in ‘the Iower Court as to whether the partition was
_illegal as regards the' plaintiff, and T agree with the Subordinate
~-Judge that there was no proof that it was unfair or unjust as
‘regards him.’

The argument on behalf of the plaintiff is that it is not neces
sary to set aside the partition, as he seeks  to recover possession
‘of the family property on his title as the last suruvmcr male’
‘émber of the family,—an arcrument no’ doubt of much dex-
terity, but in my opinion clearly an unsound, one. ~ A similar
contention was’ put forward in' Jagadamba. ' Chowdhrant v.

_Ua/»/mza Mohun® wheré an adOPtIOD was reheci OIl -in’ answer .

to a claim made by the plaintiffs as heirs. The Judicial Com-
niittée of the Privy Council say (p. 92): “It is ingéniously argued
for the plaintiffs that they are suing, not to set aside any adop-
. tion, but to recover possession on their primd facie title as heirs,

“that it is the deféndants who'have to allegé and prove adoption,
and that on their failure to 'do so;, it will not be set aside, but
taken as never having existed. Dut the answer is that the de-
fendants are in’ possession in the ‘character of adopted sons; the
primd facie title is with them, and until that is displaced they

~n‘nrﬂ1+ +r\ vatain nr\mcnqmn-n - o 'Rnl- ﬁr'hn{'avcn' {']10
U ‘UUW“-‘ 1/ Vilasestvassssens XX RN ] 0009 AS

~mode of pleadlng, there is but one issue on the merits of the case,
.- namely, the validity or invalidity of the adoptions, by virtue of
‘which alone the defendants hold their property. If the validity
is proved, the plaintiffs cannot succeed in their claim.” ~Their
Lordships state (p. 98) that in-the earliest case cited at the bar
from -the Sadar Divédni Adélat Reports‘ for 1850, it was_ held

t}iao the ‘piainuus had a- cause -of ‘action -when puascamuu was
-taken under colour of an adoption; Mr. Justice Colvin saying
“ The plain remedy for the plaintiff was to sue to set aside the-
succession by adoption as declared and perfected. The present
plaint is a mere attempt to evade the consequences of that.
neglect, and to bring the adoption-to an issue under ¢olour of

- statement of continued possession of the adopting widow.” Their, -

-Lordships, therefore, held that the suit by the reversionary heirs,
©of the husband br onght more than twelve years after the adoption
(}).I. LRy I8 Tod, App.; 84,

~
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Was ba,rred by art1c1e 129 of Act IX-of 1871 the artlcle dealmo- '
with. suits to esta.bhsh or set aside an adoption, -

' The same pomt ¢ame again before the Privy Counc:l in 1892—-—- "
Maﬁes/& Naraiie Munshi v. Taruck Nath Moitra ®. Their Lord.
ships say (p. 35): “The present is not a suit in which the
pla.inti&' expressly asks for a decree to ‘set aside’ the defend-
ant’s adoption, or to obtain a declaration that the ¢ a.doptmn was

1nvn]1ﬂ’ » whmh wonld vrobablv hp a2, more ant. exnression to.

AaAR ViR pravEeLy & AAAvaAN Gy Ll wade e

use. The plaintiff merely asks for a declaration of his right, and’
that possessmn may be given to him of the properties in:
dispute.- But this, in the circumstances, obviously involves- the
setting aside of the defendant’s adoption, or in effect a Judgment’
or finding by the Court that the adoption is invalid, for the
defence of possession founded on the .adoption directly - involves.

the decision of the question—was the adoption invalid? In

the case of Jagadamba Chowdhrani v. Dakhing Mohun (2

which was very fully argued and carefully cons1dered it W&S;
settled that a suit to set aside an adoption within the mea,nm«'
of these words in the Limitation Act need not be a suit. having
declaratory conclusions, but that any suit in which the décree
prayed for mvolves the decision of the question of validity of an.

adn ok« Anafan
cuuulJuxuu S¢U u.tr n u.c:.cu.uo, IS & oult t{;‘ set aside an ad Gptw“ :

In a case decided by the High Court at Allaha.bad in 1889
Hasan Ali v. Nazo @, a Mahomedan, who in October, 1875,
oxocuted o deed of oift of his nronertv to his two dauchters, "l-.'hn,
UAUU\A—U\I\‘- 3 e ‘7 b N r Ij' J hd N ¥ Naie 6 W >l VM'\: N
defendants, under which possession was taken by them, died in
1885, pever having taken any steps to have the deed of gift set

‘aside. 'In 1886 a suit was brought by his nephew, claiming

a share in the donor’s estate by right of inheritance, and by
having it declared that the deed was procured from the donor by .

* fraud and undue inflience, It washeld that as a suit by the donor )

{0 set aside the deed would at the time of his death be barred by

drticle 91 of the Limitation Act (XV of 1877), such a suit was

also barred against the plaintiff, who claimed through him, the-
cancelment of the deed being a substantial and necéssary incident.
of the- clalm and the necess1ty whlch rested on the piammﬁ' for-

.M L R. 20 Ind. App.,30. - - @I L. R., 13 Ind. App o 84.
S@ I, R., 11 AL .g456.
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o‘ota,mmo- bU.Ch cancelment before he could dlslodcre the donees.
not, bemg obviated by ] his. choosmg to call the suit one for posses-

sion of immoveable property.. The Court relied upon the case
I ‘have already refened to—Jagadamba Cﬁowclﬁmm \ _Da/c]mm
Moﬁzm o,

The presenf suit must, in my dpinion. be feO’ardéd ‘as one to sé%
'as1de the deed of partition executed by the plaintiff’s mother on
his ‘behalf on the .28th August, 1877 on the ground that it was

B A Lo - T T L aen Tl 1.0 9.3

uuxa.u. ana ud.uuuwub as againsSy uuu .IJJ. UL A]J.u d..ld. UI IllS .
)

prayer, as already pomted out, the plamtlﬁ' asks that if the defend~
ant ‘should. contend that a fdrkhat, i.e. the deed of partition,
had been obtained from his mother, the Court will -declare that

the plaintiff having been a minor at-that time, such ‘transaction -

Wwas im proper and fraudulent, and that it does not bind the plaint~
iff or affect his right. = The plaint, however, until the 2nd - para,
‘ of the prayer is reached, does not charge any fraud, or allude in
any manner to the partition effected in 1877, It was, however,
. held by the Privy Council in Gunga Ndrdin Gupta v. Tiluckrén
- Clowdhry 9, that where fraud is the ground of action, the parti-

culars thereof must be set forth in the plaint, which otherwise .

, ‘should be ordered under section’ 53 of the Civil Procedure Code.

_to be amended or rejected. Their Lordshlps say (p-121): “ When

fraud is charged against the defendants it is an acknowledged
rule of pleading that the plaintiff must seb forth the particulars-

of the fraud which he alleges. Lord Selborne said in Walling-

Jord - ~v. Mutual Soczet'u(3) ““With regard - to fraud, if there be
any principle, which is perfectly Well settled, it is that freneral

allegations, however strong may be the words in which they are .

stated, are insufficient even to amount to an averment of fraud

of which any Court ought to take notice.’”” The suit in that case -

had been brought in the Court of the Subordiha,te.J,udgé of the

zilla Goalpara; 'in the Bengal Presidency, where efficient legal -
adyice would doubtless be more difficult to procure-than it would"

be in Calcutta. See also a recent decision on the same point in

this Courb—Krishndji v. Wimandji ¢ (9, . The present suit, having

. regard to its real nature, appears to be defectlve, dlSClOSan‘ no-.

"0 L. L. R., 13 Ind. Appa 84, &) 5 App. Cas,, 697, -
@ L, R., 15 Ind. Apps, 119, '» ‘@ LLR,18 qu 144,

607
1894

CraNvIR!
A'rd

Ve o
"DANA'VA,



602

1834,

- CHANVIR-

APAT

v
Da'xava

THE INDIAN LAW.REPORTS.  [VOL. XIX,

cause of action, as.no particulars of the -fraud, .which forms ﬁ}&; '
ground of the suit, are seb- forth in. the plaint., ”
Assuming, : however that .the suit is well framed, I am- of
opinion that it is: barred by :the law of limitation. - The suit
being substantially one to set aside the deed of partition of
August, 1877, article 95 or 91 of Act XV of 1877 would apply;
as it is either a suit for relief on the ground of fraud, or to cancel
or set aside an instrumen'ﬁ not provided for, which must be
brought within three years from the time when the fraud
becomes known to the party wronged, or when the facts entitling
the plmntﬂ to haVe the instrnment cancelled or seb aside become
known to hin. ” Under section 7 of that Act the plamhﬁ' could

* institute his suit within the same perzod after his disability as a -

minor had ceased as would othermse have been allowed from the_
hme nreczcnbed “therefor, viz., three’ years. Having a.ttamed his.
ma]orlty in 1881 he should, assuming that he had full knowledge‘
of the facts, have brought h1s suit in or before 1884. "Not havmc{
brought it until thé 24th August, 1889, and having been fully’ A
aware of the ‘circumstances entitling him (if ab all).to have’ the
instrument cancelled or set aside, and of the fraud and unfalrness
which he alleges were pra,ctlsed on his mother from the time of :
h:e nti-onnnn- 111q ma‘}nﬂl'v it nnf' hp{’nrn’ glfhnnn-'h he PW\FPQQPH o
his ignorance thereof until shortly before he msmtuted his “suit,
his suit was brought five years too late, and is consequently

: barred by limitation.

_ Upon the merits of the case I concur in the .view taken by,
the Subordinate Judge.

. The plaintiff .in his ewdence (Exh1b1t 72) admitted that his,
mother belonged to a rich family, .so .that she.could doubtless
have. procured competent advice if she wished for it. He said.
that she was idiotic, - Her evidence in:the witness-box created a
very unfavourable impression on the.Subordinate Judge,. Who\
states that she began to dissemble at.the very .. commencement of,
her examination, denymc knowledge even of ‘the most familiar
circumstances which it is impossible for women to pass unnoticed,
There is nothing to show that the plaintiff's mother was so
ignorant as  to be unable to secure her son’s interests by a parti-
tion between Dodmallépa and the’ plaintiff, She was ‘in.all
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probability assisted by ‘her- brother; 'who attested “the - deed - of 1894,
partition, which he is not likely to have done, if he-had thought.  cyuxvin.
~that in the partition the interest of his nephew, the . plaintiff, A;;:A'
had not- been  duly : cared : for. and protected. : In Nalldppa  Daxavay.
Redi v, Bilammal V), it was held that there being no proof of. a

" fraud, or that undue advantage was taken of the plaintiff’s

.minority, and in-the absence of proof of gross inequality in the
distribution of the property, the division was valid and binding

: *dpon the plamhfﬁ

* On the 14th October, 1873 -when Reva.nsuddapa separated and

' d1v1ded the family property with Dodmallipa (Exhibit 116), the
whole property was then valued at Rs, 86,225, of which Revan-
sidda took his one-third share of the value of Rs. 12,075, Dod-
ma.llapa, y his successful trading and as ‘manager of the remaine
ing undivided family property, made large additions to it, S0 that
when the partition, which the plaintiff now complains of, was
made in 1877, its value had increased to Rs. 51,400, of which the
plemtlﬁ"s motlier acting on his-behalf and as his natural guardian
took one-half, viz., Rs. 25,700, and she and the plaintiff have had
“ the exclusive use thereof ever since, I think that the evidence
o clearly shows that from the time that the plaintiff completed his

e}ghuuvuuh }runh 1|n 1QQ'| nnl-ll ha inctitntad Fh\q mn‘- 1h 1QQQ ]lP
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- adopted and ratified many transactions entered into by his mother,
- and that by his conduct and acquiescence during that period he
- must be taken to have ratified the partition made on his behalf by -

his mother in 1877, It is noteworthy, too, that the plaintiff did not
brmg his suit until two years after the death of Dodmallipa, and
until four months after that of Ba,lsmcré,pa, the adopted son of
Dodmalidpa, although he had for many - years known all eircum=
stances on which he now relies in his attempt to get rid of the
partition made in-1877." He and his advisers were doubtless:
.dware of the hopeléss nature of tuch a suit had it been blouorht
whlle those two persons were ahve ‘

. j For the above reasons, I am of op1n1on that the plaintiff’s claim
is an unfounded one, bes1des bem,q barred by the law of limita=
tion, and that we | should therefore, confirm - the. decree of the

,(1)2M9'd H.C, B 182,
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First Class Subordinate Judge at Dhérwér, and dismiss the -
appeal With :costsA |

: FULTON J. —-I concur - with the learned Chief Justice in think-
ing that the decree musb be conﬁrmed The principal argument
put forward on behalf ot the appellant was that a partition with, .
a minor was. not bmdmc, g unless a fair share were allotted to him,
and that in the present case it was impossible to determine thata
fair share had been allotted because there were no materials from,-
which to form an opinion. A good deal was said abqut the
burden of proof in a case of this kind, but I think Mr. Inverarity
successfully established the proposition that in the first instance’
it is for the person who alleges a partition with a minor to prove
that it was a fair one. Mr. Mayne in dealing with the.subject
says, para. 435 : “It is now quite settled that a partition made
during the minority of one of the members will be valid and, if

just and legal, will bind him. Of course his ~intc;rests ought to.

be - represented by his guardian or some one acting on his behalf,
though I imagine the fact of his not being so represented would
be no ground for opening up the partition if a proper one in
other respects.” Reference -may also be made to West and
Biihler’s Digest, p. 672, and Dr. Jolly’s History of the Hindu- Law;
pp- 99, 100, 128 and 129. The test of the validity  of the parti-
txon appea,rs to be its fan‘ness

. Accentm« however, this criterion it seems to me that « fa,lr- )
ness of parmtlon can be established not only by direct evidence
of the amount of the family property and the method  of its-
division, but also by plOOf of clrcumstances from which it can
properly beinferred. In the present case I think such circum-
stances exist, in the fact that the partltlon deed was signed by the

.plamtlff’s mother and a.ttested by her brothers that the families .

have lived and traded aparb just as if they were divided ; and that,
the plaintiff, who must have attained the age of elghteen, about’
ewht years before the institution of thls suit, and Who was about
fourteen at the time of the a]leaed partition, never complamed of
its unfanmess, until after the death of Baslingdpa it beeame hig
interest to do so in order to -obtain the property of the deceased,

Our attention was called to the casei of Kalee Swunkur v.
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.Denencho(l) ‘which is . referred to by Mr Mayne in support

“of the ‘proposition -that a mlnnr when he arrives at full age,
may apply to have a division set aside if it was ‘'made. in such -

an informal manner ‘that ‘there' are no means of “testing its’

Valldlt} An- exammatlon, howet er, of that case shows that the’

%ircumstances were different from those now under consideration,’
3 masmuch as the minor’s proper guardian was not a party to the
. partition, no partition deed was drawn up, and the minor com-

T\“n?ﬂnlq ag annm aa ha naymma

Al 11 A
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may be made to the case of Nalldppa Redi v. Billammal @), in’

which it seems that the fact of the mother of a minor being a party’
to the pa.rtltlon wls accepted as primd Yacie proof of the fair-’
ness of the division. “In the case of Deowaiti v. Dwdrka Nath®

no ‘question’ as to the fairness of the partition appears to

have arisen, but the Calcutta High Court held that a partition

“ eould undoubtedly be effected between one adult coparcener
and a minor duly represented b_,r his guardian. I refer to’
" these decisions, but at the same time it must be remembered
. that the question of fairness of partition is probably one of fact
»to be determined by the circumstances of each case in regard to

which not much assistance can be got from precedents. In the
~ present case the fact that a partition deed was executed in 1877
between Dodmalldpa and the plaintiff’s mother is clearly proved.

- So far as the document goes, it seems a fair division which takes
~into account a substantial increase in the family property since

+ha navrtition with Ravanciddbnae in 19792 Ti sorag v3moa A

~d o :
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ever, that further proof of the fairness of s ‘transaction’ between
an. astute man of business and an illiterate woman under his
control who now professes to know nothing whatever about it, is
‘required. - This may doubtless be conceded. But to my mind

the fairness of the division is proved partly by the fact that the-

brother of the lady was a witness to the document and more

conclusively by the conduct of the plaintiff himself, who, though

he apparently has been of age since 1881, does not seem ever to

have questioned its propriety tlll after the death of Baslingdpa

in' 1889.  The first of these facts. appeaxs to be. of considerable:

1mportance, for though an attestmg witness very often knows
() 23 W, R, 68 ... .12 2 Mad. H. C, R,, 182,

L ~ ®sBemg L R, 363.
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nothing of the contents of the document to which he attaches. his -

- signature, the circumstance that in a family arrangement of this

kind the mother’s brother should be called in to attest, indi,cé,j;eslf_,
that there was no secrecy about it. Such an attestation under .
the circumstances would probably have some weight in any
country, and is, I think, entitled to special consideration in the
Mofussil in India, where, as pointed out in West and Biihler’s
Digest, p.-233, witnesses are usually intended to attest not merely

the gionature but also the transaction. Unfortunatelvy this }n-n..

VALY DinliviL v WaASU VaiT VaRaaSvuaAT sl ALLVE VLAV YAy vaial s

ther is dead, so that it is impossible to ascertain with greater

“certainty what part he took in the matter, but as he was a man

of some education— vide witness 74—it seems probable that he
would ascertain the contents of the deed which his sister was
signing. The stmngest circumstance, however, against ‘the.
pla,mtlff is his own conduct in doing nothmcr until 1889, - It was
contended that there was no proof that he knew of the partition-
deed, and there is certainly no direct proof, but it is highly im~
probable that he should have been ignorant of it, considering

‘that even when it was executed he was not a very young child,
-and that it was signed by his mother, and attested by his uncle and
" four other. witnesses who are not shown to have been ‘in league
- with Dodmallépa or to have had any object at the time inkeep--

ing the matter secret. That the plaintiff is really a great deal
older than he alleges, seems clear, having regard to Exhibit 71.
There is no reason for supposing that in 1887 he misrepresented. -

~his age to the Mamlatdér or that the latter did not correctly

record what he said. Even supposing it to be possible that he’

was ignorant of the partition deed, he must have known that he
" was ostensibly living and trading as a separate member of - the -

family and have also been aware of his uncle’s reputed wealth,

" and on his death he would not have acquiesced in its all being

kept by Baslingépa if he thought he had not got his proper share. -

. But in Exhibit 71 we find him going to the Mamlatd4r to signify .

his assent to Baslinga’s name being substituted for Dodmalldpa’s
in the revenue accounts. - Of course, if the members of ‘the

_ family were living in union, such an assent might be | glvcn ‘but
- the fact seems that they were not, and if the plalntlff supposed.
~ that there had. been no partxtlon, and that he was merely tmdmg _.
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: ﬁlth small sums advanced to him by his uncle out of the eommon ~ ~18%
“stock, I'should have expected that on his uncle s death-he would  Cmaxviz-
“at-least have ascertained what tHat common stock was, even if "f,"
“he did not think it necessary to demand his share. -But hedid = Dax4 A

“nothing at that time in assertion of his rights..

*The above circumstances seem to me to afford primd fdcie
grounds for the belief that a fair partition was made in 1877.
To rebut this presumption the plaintiff has made no serious
attempt to show that as a fact he got less than his share. . He
would, it is true, have a difficulty in showing the real amount . of |
the moveable property, but there was some immoveable property”
dDOﬁU Wlllb[l evu.leflce llllU'LlD .ﬂa_V_ﬁ Ueen gw‘é‘ﬂ. Dll J.nTeI'ZLI'lUy
laid much stress on the non-production of Dodmallipa’s accounts,
but making due allowance for this circumstance I think it is
insufficient to support an inference that the partition was unfair.
The plaintiff himself has not .produced any books, though as he-
has had "separate transactions it might _have been expected that
he would have kept some from which to show the capital at his.
disposal. It is impossible to say what accounts Dodmalldpa
kept. Exhibit 108 refers to a bof khdfa or ledger which he kept
iﬁ' 1883 containing accounts with individual debtors, but though
it is probable that he lmn+ other accounts it is not proved that
he Adld so. Exhibit 104~ shows that Ba,shnfra produced no books
when his income-tax was ‘being assessed., Mr. Inverarity urged
that whereas according to the partition deed Dodmallédpa’s capital
‘was only Rs. 25,700 in 1877, the widow of Baslinga had in 1889
‘to pay duty on Rs. 60,000 : but this increase may be due to Dod-

wnalldpa’s - success in -business like the increase  between 1873
and 1877. . He also pointed out that. the bonds shown to have
‘been transferred .to. the plaintiff or his mother were for a very
small amiount, about Rs. 2,500, but we have no means of knowing
‘how many bonds were really handed over,

Lookmtr t0 all the mrcumstances I thmk considering ‘the
apparent absence of any attempt at secrecy m the pa.rtmon the
fact that the deed was sigried by the mother and attested by her .
brother and other W1tnesses, and that for yedrs the plaintiff
‘seéms "to have acqulesced in the posmon in’ which he was placed
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1804, . the only rea.sonable‘ éonclixSiOn to come to is that it was a fair-
CHANVIRs partition and, therefore binding on the plalntxff :
APA, ' .
v, Under these circurastances there is no necessity to go into the' .
,DANAvS,;

question arising as to the validity of the alleged adoptlon by
Dénavd. .

Decree cmqﬁrmecl .

APPELLATE CIVIL.

.Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton.

7 1804, Af.OO NATHU AND OTHERS (ORIGINAL DEFEXDANTS), APPLICANTS, v. GAGU-
July 6. BHA DIPSANGJII, A MINOR, BY THE ADMINISTRATOR OF u1s ESTATE THE,
COLLECTOR OF 'AHMEDABAD (ORIGINAL PLAINTIFF), OPPOhENT.

~ J..I...L Aazasd PP S

.luuge—bms——ro.sae.s.swy suit in @ Mdmlatddr’'s Court—Mdmlatddr actin g inthe
management-of the property under the orders of the Talukdam Settlement Officer—,
Disqualification of the Mamlatddr as a Judge.

" No Judge can act in .any matter in which he has any pecumary mterest, nor.
where he has any interest, though not a pecumary one, suﬂicmnt to create a- real
“bias. — _ o

A Msmlatddr who under the orders of the Tdlukdéri Settlement Officer had acted’
in the management of the pronerty in dispute in a possessory suit before him, was

ot oo 1€+ him from trvine ¢

nem, t0 have such an interes} as to uln\iualu Y bim from wying the case,

‘Where an officer of Govemment hasin the course of his executive duties :formed
an oplmon upon a matter and has acted upon that opinion, or sought to give effect
to it as an agent on behalf of a public body which has become alitigabt in a cause,

the law will presume an interest creatmg a bias sufficient to disqualify him as &

Judge.
AppricatioNn under the 'extraordinary’ jurisdiction (section:
© 622 of the Civil Procedure Code, Act X1V of 1882) against the:
decision of Rdo Séheb G. G. Desdi, Mdmlatddr of -Dhandhuka:
in the Ahmedabad District, passed in a possessory suits
The Collector of Ahmedabad as the administrator of the estaté:
of one Gagubha Dipsangii, a minor, instituted a suit against the
“defendants in the Court of the Mémlatdér of Dhandhuka- to
recover possession” of certain flelds under the Mamlatdars Act
(Bombay Act TIT of 1876). The defendants claimed to be' pei:
manent tenants. o

* Apphcatxon No. 20 of 1894 under the extraordinary jurisdiction,



