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ing between- them, we are of opmxon in the aﬂosence of ai-' 1894,
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in by the surety as an.asset  available in-execution of the -~ ., "

 partition decree: But as the guiding principle, of an executing. ~JOTARMAL.
- Court’s procedure is to see” that the decreeis executed according
to its terms, we are of opinion that the decrees, bonds and other
property now in the custody of the Court should be brought
into partition and the. 1espondent be satisfied out of them as far
as c¢an be &Cf:Or(llug to the terms of the par umuu uecree. If the
respondent does not obtain complete satisfaction in this way, the
money paid into Court by the surety can then be made available.
‘This prdcedure is, in our opinion, the one most consistent with
equity. ’ _ o : '
‘ For these reasons we reverse the order of the Court below
: a_nd dn-ecb it to pass a new order in accordance with this judg-
jment but as the point now decidecl is new, and not without
difficulty, we dlrect each party to pay- his own costs in both

Courts. .
Order reversed.

APPE LLAT IVIL

Before Mr. Justice Jardine and Mr. Justice Ranade. - ’

A'NANTA’CHA’RYA (ORIGINAL PLAINTIFF), APPELLANT, v. THE SECRETARY
o STATE ror INDIA 1x COUNCIL AxD OTHERS (ORIGINAL -DEFEND-

. ANTS), REsPONDENTS. ¥ - -

Watan—DBombay Act III of 1874, Sce. 17-Col ectm s power lo determine the
. amount of payments of ﬂuctuatmg c]l.aracter—- det X of 1876, Sec. 4, Cl. {c)—

.7:”'/1:!7 iotton;

1894,
July 12.';'_.

The payments referred to in sectmn 17 of Borzﬂ ay Act III of 18;4 are those men- -
t.loned in section-4, namely, *‘ customary fees or p~ juisites in money or in kind whe-
ther at fixed times or otherwise,” Itis the commutation of these customary and
fluctuating payments that is provided for by sections 17—21. But the Collector has
‘no power under section 17 to .impose new burdens on. the landowner in cases whgre
'the payment being constant already there is nothing to determine, P

Plamhﬂ was the indmddr of a certain village.. Defendant. No, 3 was the Wa.tandé.r

Lollnon! of the villawe. Ha enioved for the performance of hie duties some indm

kulkarni of the willage, He enjoyec I0r performance oI 2ls dulles some lnam

" Jands and & cash allowance of Rs. 5 paid annually by the ingmda«r, In 1884 defend-
* Appeal No. 62 of 1893;"
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ant No. 3 having failed to perform the service in person or by deputy, the Collec-

tor armmnh:ﬂ l]nFonﬂu'rﬁ' No. 245 act as T,ﬂllka““ ) usfeudq.ut Nu. 2 officiated f: om

20th N, ovember, 1884 0 4th December, ]SQG. On the apphcatxon of defendant No. 2

the Collector increased his remuneration according to the scale fixed for Gov-
ernment villages, known as the Wingate scale, and ordered. plaintiff to pay the .in-
. ereased remuneration, 50 as to -make up the amount due under that scale. . On 26th
»eptember, fq90 the Collector recovered the sum of Rs. 171 from the plamtxff by

* attachment of his property, The plaintiff thereupon sued the Secretary of State’

for India in ‘Council to recover this amount as being illegally levied.. The

- defendant pleaded that the Collector, having determined the amount of defend-

ant No, 2’s. remuneration under section 17 of Bombay Act III of 18741, the plamt~
iff had no cause of action against him, and that the suit was barred under section 4
clause 3of Act X of 1876. -

I{(,Zd that as the cash pa) ment made by the pla,mﬁff to the watandir was certainy,
and not of a fluctuating or indeterminate character, the Collector had no power to
increase the remuneration of the officiator under section 17 of Bombay Act 11T of 1874,

'Held'élso that the suit was 'nat ba.rred by section 4 (¢) of Act X of 1876.

- A pnr f.-‘
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cision of Venkatrdo R. Inimdér, Assistant”

Judge at BlJapur, in Sult No. 1 of 1891,

" The plaminff sued to recover back Rs. 171 as. ‘money 1lleO'a,Hy
levied from him by the Collector by attachmenb of his properby
undér the followmw circumstances :—

Plaintiff was the indmdér of the VlllaO'e of Anka]ox in the
Bijapur district.

Defendant No. 3 was the. Watandar kulkarm of the v1lla0°e
An annual allowance of Re. 5 payable by the indmddr and cer- ’
tain ingm lands were attached to his office as remuneration for-
his services.

~In 1884 defendant No. 3 having failed to perform the services
of his watan either in person or by deputy, defendant No. 2 was
appointed by Government to officiate as kulkarni of ‘the village.
Defendant No. 2 acted as kulkarm from 20th November, 1884,
to 4th December 1896

L Bombay Aect III of ]874 ectlon ]7

When all or any of- the property of a watan cons1sts of payments of: wha.tever
descnptlon, whéther in money or kind, made by J eio'xrdé.rs ]na,mdars, Mewé,ax clnefs,
or: others owning or occupying immoveabie property wholly or partially freé from.
assessment, the Collector may from. time -to -time determine the amount of. sn’.éh’f
payments recoverable ; “provided that no larger. demand shall be .made :than* one-
equivalent to the amount that would be payable under the scale:in force  for the time-
bemv in the case of Govemment Nillages,,.
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- ‘Wheén' defendant No. 2'was am)omted to the office of kulkarm, . 1894
the Collector found that the watan property was not sufficient to - A'NANTA
prov:de adequate remuneration.. He, therefore, proceeded- under ,OHA:,W‘*
‘section 17:of Bombay Act 11T of -1874 and increased the’ amounﬁ‘ ; ’Smgﬁﬁ "

7,,;\of his remuneration according to the scale fixed tor (:rovernment, " OF STATE
v1llages, known as the «“ Wingate scale.” o , . . I§°§§;‘;§; i

B On 2nd December, 1887, the Collector ordered the plamtl&' to
pay the increased remuneratlon S0 as to make up the amount due:
under the Wingate scale.

On 26th September, 1890, a sum of Rs, 171 was 1ev1ed from the
Plalnbln Dy aUUaCﬂlnellB OI ms properny

Thereupon the plaintiff filed the present suit to recover ba.ek
the sum of Rs. 171 with interest, on the ground that it had been.',
illegally and wroncrfully lev1ed from. hun

. Defendant No. 1 (the -Secretary of State for Indm) contended :
‘ (fmteo alia) that the Collector had authority under section 17 of. .

 Bombay Act IIT of 1874 to increase the amount of remunera-

. tion payable to defendant No. 2, and levy the same from the
plaintiff under section 81 of the Act, and also that the suit was"
barred under paragraph 8 of section 4 of Act X of 1876.

. Defendant No. 2 pleaded that the plamiuff had no cause of
action against him. Defendant No. 3 did not appear to contest
the claim.

The Aqsmtant J udoe dlsmlssed the sult holding thctb the plamt--
iff was bound to pay the mcreased remuneration as oxdcred by
the Collector.

" The” plamtxﬁ" appealed from. this decision to the High Court '

Shdnw do Vithal for appellant :—The questmn in thls case is,
whether the Collector can levy from the indmddr any sum over.
and above that which he has hitherto' paid as temuneration

to the kulkarni, Section 17 of Bombay Act III of 1874 does )
nob apply to. a case like ‘this, where the. 1namdai1 pays a

£ A
. fixed sum of money, to the u!lagn kulkmm. Tt is only where

. “the watan property conmsts of customary fees or. perqmsltes,;
~which-are ﬁuctuatmw in then' character, that the. Collector can )
substitute in  their place a ﬁxed detelmmate amount undér

- 4
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section 17 of the Act. The kulkarnii Watan in this village is a

kadim or old watan,older than the grant of the village to the plaint+
iff’s ancestors. The watandér enjoys the profits of certain indm:
lands and an annual cash payment of Rs. 5 made by the indmd4r.
The plaintiff as mamdar is liable to make this payment only and
nothing more. The Collector has no powerto place any additional
burden on him. Even assuming that the Collector could interfere
under section 17, he ought to have determined the amount after:
holding the inquiry contemplated by section 73, and after obtaining
the sanction of Government under sections 21 and 23 of the Act.

No such inquiry was held, and no sanction obtained. The Col-

lector’s order was, therefore, illegal and wlira ¢ires.

" Rdo Saheb . Visudev J. Kirthar, Government Pleader, for the-_ ‘
respondent No. 1:—Defendant No.3 is a watani kulkarni who

failed to appoint a deputy -when called on to do so. The Col-

lector, therefore, appointed defendant No. 2 under Part VIII of .
Bombay Act III of 1874. The remuneration was fixed accord--
ing to what is known as Wingate’s scale quoted in Nairne’s

Hand-book, pp. 551-516. This remuneration was'in the first:
instance payable from the watan property to which defendant
No. 3 was entitled, and if this was. insufficient, the plaintiff was
liable to make good the deficiency. Section 17 of the Watan Act

| applies to this case.

[JARrINE, J. :—Defendant No. 3 is a kadim kulkarni. Plaint-
iff gets nothing out, of the lands held by him.]

The lands are in plaintiffs village and constitute defendant
No. 3’s “ watan property ” within the meaning of section 4 of the
Watan Act just as the fees and perquisites which the kulkarni

‘gets on watan property. 'They are the emoluménts of his office.

His enjoyment of the lands in plalntlff’s village by virtue, and-
in consideration of his office, is a payment to him of an equlvalent
in kind within the meamng of section 17. :

[JARDINE, J. :—What power has the Collector to deal w1th the |
cash payment of Rs. 5 made by the plaintiff to defendant No.8?] .

« Jdak ina? tha Sin + of.
. The Collector has the power to “ determine” the amount. of:

the officiator’s emoluments “ from time to time,”. which implies.
the power fo increase or -decrease the amount according 'to the:
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exigencies. of the case.\ ’Thls is a ¢ matter entlrely within fhe
discretion' of the- uouecnor. If ‘the officiator was not paid his
remuneration by the person liable to-pay, he was entitled to the’
assistance of the revenue -authorities: to. enforce the payment.
The amount.is recoverable under section 81 of the Watan Act
“as arrears of land revenue. = Such assistance was given to defend-
ant No. 2 in the present case.. Moreover, the suit is barred
under section 4 {¢) of Act X of 1876. '

‘RAnapr, J.:—In this case the appellant (original plaintiff)
~is the indmd4r of Ankalgi in” Bijspur Téluka. Respondent
(defendant No. 3) ie the watandar kulkarni of the village, the
watan being described as Kadim Watan.. The watan plopel ty,
held for the perfcrmance of the duties of a kulkarni, consists of a.

- cashpayment of Rs, 5, and indm lands assessed at Rs, 60, Defend-

ant No. 3 failed to perform the service himself, or to annoint .

1110 ClluL il 4T 2 SV SAIMRLALy UL VY Qpplaiiy g LI

deputy. The Secretary of State (defendant No. 1), represented
by the Collector of Bijdpur, thereupon appointed defendant No. 2
“as deputy, and defendant No. 2 officiated from 20th N ovember,
- 1884, to 4th December, 1888. Defendant No. 2 applied for suitable
' remuneration,’ and defendant No. 3 agreed to pay him Rs. 80°a
year, which sum was accordingly paid in part by, and lev ied in’
~ part from, defendant Nn 3. q“hqpmmnﬂv defendant No. 9 nvm]mrl
to the Collector for an increased remuneratlon accordmg to the’
scale fixed for Government villages, and the Collector on -2nd De-~’
‘cember, 1887, ordered the plaintiff to pay the increased remunéra-
tion so as to make up the fuil amount due under the Wingate
scale, and on 26th September, 1890 a sum of Rs. 171 was recov-
cred from the indndar plamtlﬁ Plaintiff claims that this sum was
111ecra11y levied from him, and he seeks in this suit to recover the
‘. same with interest.

"Défeh_da.nt No. 1 pleaded that, on the application of defend.
ant No. 2, the Collector, acting under section 17 of Bombay Act-

111 of 1874, determined the amount payable by plaintiff as re--

munération to defendant No, 2, and under section 31 levied that
amount. - The amount awarded. was Ra_ 158- 15. Q and the e

- ‘levied was. Rs. 171, Defendant No. 1 gave notice t_;o the plaintiff -
;o’,ta,ke_back"the-excesss(Rs.‘214.6-4)!,'rbnt he refused to do so at
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‘the 'time thouo*h'thé sumlwas,- sinee  the. institution of: the siIJit,»

........ L. T L AT T .1t .. 3 111 1 1.
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was not liable to the plaintiff, who had no cause of action as
against him. At a late stage, it ‘was also urged that the suit-

could not be maintained under para. 3, section 4 of Act X of_
1876 )

" Defendant No. 2 urged that plaintiff had no cause of action:

- againgt him, as he was entitled to receive the remuneration fixed
-~ according to the scale.

_ Defendant No. 3 did not appear to defend the suit. ,
¢ The Assistant J udge "held (1) that the suit was not barred

‘under section 4 of Act X of 1876; (2) that plaintiff, and not
- defendant No. 3, was liable to maké good the remuneration as

fixed by the Collector; and (3) that plaintif’s cl‘aimi could iipt'
be awarded.

’ Plamhﬁ' appealed from this decree on several orrounds Whlch
it is not necessary here to state in full, as his plea.der chleﬂy

: rehed upon thé contentions raised in the 3rd and 5th objections
~in the memorandum of appeal—namely, that the Collector had no

power to raise the scale of payment, and that the Asswtant J udcre
erred in not finding expressly whether the Collector could un- -
der section 17 of the Watandérs’ Act, order plaintiff to pay the
enhanced amount. Mr. Shdmrdo, the appellant’s pleader, urged
that the plaintiff, as indmddr, could not be saddled with any.

“payment not included in the sanad, and that the Collector’s proce-.

dure was - -defective in that he held no inquiry under section 73
before he passed his order, and flnther that the Coﬂector Was

‘nmmA to obtain the qnnohnn of Government rmr]nv section ‘)1

R UiNaAn Pe et S AN S CLARITATAIY RAINEL 200UV

of the Watandérs' Act.. He also urged that sectlon 17 of the_

“- Act applied cnly to old customary payments in kind or money, .

and at the most under section 23 the Collector could- grant in-
creased - remuneration from the watan property only, and he'h‘ad_.

10 power to levy the same from the revenues of the village

 The Collector professedly passed his’ order under’ sectlon 17
of the-Watanddrs’ Act, and ¢he chief question we have to- consi-+

der is, whether that section; or any other section, gave authority’
- to: the <Collector..to require plaintiff to make up. the -deficiént.
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On a carefulcons1de1atlon of the several provmons of Bombay ‘

___.Act III of 1874, we feel sahsﬁed that, appellant’ contentlon is
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~ provisions of the Act, authorlzed the procedure followed and the
,'V order issued by the Collector. Seetlon 17 must be ‘read aloug
" with the other sections which towether form Part S—headed the

Commutation of Watans, as opposed to Part 4, which relates’ to

the creation or lapse of a watan. This heading of commutatmn

“is itself suggestlve of a strict restriction on the exercise of the -

‘powers conferred on the Collector. Section 15 empowers the
Collector to relieve a watanddr of his liability to perform ser-

-vice, but this relief is under section 16 not to affect the rights of -

individuals- or village communities to exact customary services
from vzllage servants, the relief extending only to the service
_ : ‘due to the State. Next comes section 17 with 1ts complemen-
tary eectlonq 18 and 19, the former applying to payments in
“Kind ‘or money made’ to wata,ndars by _]aghlrdérs 1namdérs,

Mev{ms1 chiefs, or others, owning or occupying jmmoveable pro-

: perty wholly or partially free from assessment, while the latter

. Qonhnnq relate to the 1n‘Fpr1nr vvntans "where the mavments in
) t’ J SNy m: alL

: money or kmd are due to the watanddr from 1nd1v1duals gene-
‘rally, without any particular specification, In the case of the

""-'holders of alienated lands, the Collector is hlmself to determme '

: _the amount ‘of the payments due to the Watandérs. In the case
~ of cultivators genera,lly, the inquiry is to be entrusted to a pan-
‘¢hdyat, and if the panchéyat fixcs the profits, which are of a

:'g11n*l10+1“l1‘ “O“I‘l'l"ﬁ "Ln r‘ﬂ]‘nn‘l\“ .y '\Amn“r\r] L JAJ—A\-—.---..
.u.u\n.uuuxus LAUULT, LT VULELUUL 13 ULuPUWULUu Lo aevermine blle

“amount payable. The words used both in sections 17 and 19 are
exactly the same, and they must be. construed ahke. ‘These
‘amounts so determined under sections 17--—-19 are, moreover to

- hold good for such perlods as the Governor in Oouncﬂ may from
time to time direct.

7 lea,uy relatés to the power

- of the Collector to determme p.myments of ‘& fluctuating character.‘
*The- word - watan property, as defined in section 4; express]y in<
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cludes not only: property aSam'ned or held for serwce, but also a
right to levy customary fees-or perquisites in money or kind,
whether at fixed times or otherwise. It is the commutation of
these customary and fluctuating demands which is provided for-
in sections 17—21. Unless the payments elaimed already formed:

aes DTLLUIUILD

- part of the watan property by force of custom, there is no found-

ation for the exereise of the authority to determine their amount
conferred by these sections. The payments and the right must
exist beforehand, and then, if the payments or the right are of a
fluctuating er indeterminate character, the Collector in the one
case, and the panchéyat in the other, can determine the amounts.

Uf auuu Pw.ylucxum (Santwn-n 1'7\ n‘nr] oau-]) 'r~1rr1'\+u nnr‘l An+1nc (Sectlcu,

18). 1In the present case, it is admitted that the indmdér has
only been paying Rs. 5 in cash to the watanddr. The Collector
had, therefore, no occasion t6 determine the amount, as it was ok
of ‘a fluctuating nature. It does not follow from' the fact of this.
payment of Rs. 5.in cash, that the Collector had authority under
section 17, while professing to determine the amount, to raise the
cash payment from Rs.5to Rs. 80. The Collector can only*
determine the amounts of such payments as were already pay-
able, and it is not open to him under this sectmn to 1ncrease the_
amounts as he has done in this case. ‘

This view of the scope of the section is strengthened by the
f‘xct that in the first draft of the Bill, the words used were that
«it shall be lawful for the Collector to assess the amount of such
payments recoverable upon an average of the ten years next pre-
cedlng This limit of ten years’ average was subsequently given
up, and in its place the proviso was added that the amount to be
determined was to be equivalent to the amount payable under
the scale in force for the time being in the case of Government.
v111acres. These words were not intended to refer to the scale of
remuneration fixed by Government, known as the Wingate scale,
for this latter scale has no reference to uncertain customary pay-
ments of the kind contemplated in sections 17—21. Under sec.

- tion 216 of the Land Revenue Code the holder of an allena,ted

village is not bound by the provisions of bnapter VIIL rela,mng’
to survey settlement, not introduced with his consent, which was
the,gase in plaintiff’s village,
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.- A number ‘of opinions of the Legal Remembrancer. to Gov.
' ernment have been filed in this case on defendant No. I’s behalf.
Such opinions cannot well. be admitted in evidence, as they are
opinions given in-'a.one-sided inquiry. Such as they are, they
do:not go far enough to support defendant’s contention, In one;
Pehihit 99 " haweavar. it 14 c#o{-aﬂ that thara san ha no nhiantion

AdA1II VLY | L& llUWUVUL JU 2 . VUL UMWU ViAWV VWL VUV 41y UNIVWUVLVLS
’ b J

to the Collector proceeding under séction 17, and if the indmdér
objects, he is required to report for further orders, In another,
- Exhibit 20, it is stated that there can be no injustice in primd
facze holding that section 17 apphes, and the in4dmd4r may be
left to show cause to the contrary. In a third it is directed that

the defect in the law should be noted when the Act is next

amended. No value can attach pu.uuu:. S0 uukuuy one-

sided and haltmg, :
We feel satxsﬁed a,ccordmgly that sectlon 17 cannot be re-

garded as authorlzmg the 1nterference of the Collector in this

case. - We have next to see if any other section can be held to

support it. -The Collector had no doubt power under section 46 .

to appoint a deputy, and such a’ deputy would .be an officiator
under section 3.. Under section 23, the Collector had power to

fix the annual emoluments of the deputy, and to direct the pay-.

~ment thereof to the officiator. - These Words are la,rge enough to
nnnnn tha rdoi Jeorad hy +11n O~ 11nn<l-n~va in 4-1'11:4 nnua 1‘\11{' +he sn-

_LUVUL ULIU ULUUJ. LDDMD MJ VILY WULLUUVUUL LiL Vild v MU URAT
cond para, of this same section providesa hmltat_lon on this power,
in that it divects the Collector to' assign watan property or the
profits thereof towards the emoluments of officiators. The emo-
lument is t0 come from the profits of the watan. This was in
- fact the procedure followed by the Collector in this case in the
first instan‘ce, when hé directed'defenda,nt No, 38 to increase the
amount of the remunetration payable to defendant Noi 2. - Section
23 did, not authorize the subsequent procedure of the Collector
when he ordered plaintiff to {make good the deficiency.” The
scale in British territory was not obligatory on the plaintiff. It
was, moreover; only a maximum limit. Defendant No. 8’s inim
land was assessed at Rs. 60. - Plaintiff, however, was not bound
by thislimit, as he did not accept the survey settlement, Plaint-
“iff 'in fact asserted that the land-yielded a profit of Rs. 105, and
_his -assertion Was niot ‘challenged by defendant No, 3, Thig
B b99—-3
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resource was open to the Collector to make good the deﬁclency
Anyhow neither section 23 nor section 17 authorized the Col-
lect01 s procedure so-far as plaintiff was concerned. .Section 16
of the Land Revenue Code also does not provide for the present
case, because it does not extend to alienated villages. We ac-
cordingly hold that the levy of Rs. 171 made by the Collector
was one not authorized by law, and that, under the circumstan-

ces, plaintiff had a right.to recover the amount minus the sum of
Rs 91-6.8 already. received by plaintiff. Defendants Nos, 2 and

AUDe WML VU “LLUL&\L VWAV UL Wy patvessNais CaAGAANRALA

3 need not have been made parties to this suit.

At a late stao*e of the suit, as also.in the. arcumenb before
ﬁs’ it was urged that the present suit was not maintainable under
para. 8, sectlon 4, of Act X of 1876. If the Collector had primd
Facie jurisdiction to pass the order he did, plaintiff would certain-

1y have no right to'sue to set aside or avoid the order. As it is;
‘the C‘ollector had no power to levy the money from -plaintiff as
‘ordered by him. The order was not passed by Government, and
‘the Collector cannot be regarded as having been duly authorized
to act’ 1llega11y and without jurisdiction. - '

W’e accordmgly reverse the decree and direct’ defendant No. 1
to pay Rs. 149-9-4 with costs to plaintifft. We disallow interest.
‘Defendant No. 1 should bear his own costs, and plaintiff should
pay the costs of other defendants Nos. 2—3, '

" Jarping, J..—This appears to be the first case in. Whlch the
.cc;nstruction of section 17 of Bombay Act ITI of 1874 has come
before this Court. I concur with Mr, Justice Rénade in holding
that the order made by the Collector is not one that can be made
ander Bombay Act III of 1874, and that it is ultrd wvires of

section 17, which is pleaded for the Collector as giving warrant -

. of law, : I am of opinion that the payments to which section 17

refers are-those mentioned in section 4, where it is said that -the -
term watan property “includes a right to levy customary fees
or perquisites, in money or, in kind, whether at.fixed times.or

otherwise.”. What the Collector did is analogous to what may.

be done under section 22 ; but while that section places-the cost
of: creating mew watan on the Government, the Collector has
placed that of the additional watan property his order seeks'to
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create, ‘upon -the indmdér, The. words of the. two .sections .17 1894.
'and 22 differ much; and we may, therefore, infer a d1ﬁerent * A'NANTA -
meaning in each, ‘especially as section 23 limits the Collector to ~ °%, Fa
the emstmcr Watan and its profits in assigning emoluments to: SEC:EE’:AM‘
the. ofﬁciator " Under section 17 “the Collector may from time  er Smars .

to time determine the amount of such payments recoverable.?’ ,,‘f’%‘i,é’,’iﬁii;
from the indmdér. As the scope of the section appears to be |
misunderstood, perhaps because the old order of things is chang-

ed, I may refer to the earlier printed records of Government'

where the nature of these payments is described. In Mountstu~

art Elphinstone’s Report on the Deccan, the following st@tements

are made ;—that the patels are entitled to lands and fees, and
'ha.Ve various little privileges and distinctions, of which they are

as tenacious .as of their land ; that the kulkarni has lands but

oftener fees; that. the deshmukh ‘besides percentades on the

revenues collected, has various clmms in kind, as a pair of shoes
every-year from each shoe-maker, a portion of ghee from those

who make that prepa.ra.tlon, &c., &c., that the watchman was paid

by a small share of the grain and similar property belongmg to

each house, which kept him always on the watch to ascertain his

fees, whereby he knew all that took place. In the appendlx to.

Mr E]phmstones Report is one from Captam Grant, Political

refers to pavme

Annh‘ nt QLidva whinh 4o
ascg‘u U yuy u, "J-AJ.\.M-L AVAULY VU PQJAALUHUD Au bxmtu UL J»IIUL&UJ

1o patels and kulkarnis, called Mushaira and Sirpdo. The
‘knowledge of these customary payments was present in 1874 to
the framers of the Watan Act; and in such a matter I can hard-
1y ‘refer to a higher authority ﬁhan the Hon’ble "A, Rogers, then -
Revenue Member of Council, who gave his reason for proposing
the inclusion of customary fees in section 4 by making an his-

o 2l bk ned e FAll A A tha D44 Avrenad TRT7A whan ocnndta
tDU.I:'.K.de bbubtﬂub‘uu 4as YO10WS UL vl 43l AUugusy, a0 ¢, wiltil SCTuliil

17 was finally settled by the Bombay Legislative Council. “In
different parts of the country it was the custom to levy fees and
perquisites for service in various ways, sometimes in money and
sometimes in kind.”” * I notice-too that on the 15th October, 1874,
“ihen the Bill passed,-the Hon. F.-§. Chapman, then Chief
Set:reté,ry ta Government; spoke of :it -as intended to build up

‘ from their Iounadmons the ancient Vlucw‘e forms of uovernment.
an‘t] one'means’ of doing-this was by making the Collector’s
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Kacheri a tribunal where the village servants of inferior status,’,
like the Mhdrs, could enforce their rights to their customary fees
from the rayats.

Thls look into the past revenue history enables us to find )

smsniata assnine fnve cantinn 17« and £antil o

ﬂyplupudwu Luuauxug I0r Seciion 1/ ; ant Loroiies the conclusion”
we azrive at through the rules for interpreting statutes. The
functlon of the Collector does not extend to the whole watan
property but only to what is meant by the words “ such pay-
ments,” - It is merely one of commutation of payments of uneér-
tain amount by ascertaining a fixed equivalent therefor, Whlch :
apparently he may express -either in money or kind, There 15'-
no warrant whatever, in the la.nguaoe of section 17, for supposma '
that he could thereby impose new burdens on the landowner in a
case like thls where the payment being constant alrea.dy there

.was nothmg to determme He resembles the Tand Commission-

ers in Enrrland under the Tlthe Commutation Act or the Copy- :
hold Acts where provision is made for ascerta.mmg the value of :
such nghts as heriots. But though it is not necessary for’ our*
decision to intérpret the word minutely, I think the addition ‘of
the word “recoverable’ in section 17 has reference to section 81..
(though possibly it may be argued that it bars civil® suit, a. mate
ter on which I express no np*mln'n\ and that m}ml- the Colleétor
fixes is the amount which may be recovered by revenue process’; "
he is not to recover more from the indmdér than is’ payable mt,
Government villages for the same thing or on the same occasion,
Thus the coercive action of the Collector is limited by the cus-
tomary scale - of the country as in some other revenue matters.
The. Collector’s awa.rd of commutatlon appears not to be so ﬁnal
Al mdar aantins 19 Pk Lo Fho o TS

a,‘]uuglnenﬁ, as a U.ULI.;SJ.UJJ. unger sefuildil a0. DUV 10YF UU.U aaql=-

tion of the word ¢ yecoverable . T would intérpret the word -

o« determme as was done in Queen v. Land Commissioners of. )

England m, Where that word in the Copyhold Act 50 and 51
V1ct c. 73 was held to give ﬁnahty

We agree that the plaintiff has no.cause of action gcramst
the defendants Nos. 2 and 3; and in the decree to be made by this
Court,

L , Decree reversed.
M 23Q.B.D., 59.



