578
1895,

CuRrsaDA’S,
Na'tHa

. .
-LA'DEAVAHD, .

v

1894,
 July 10.

‘THE INDIAN LAW REPORTS. .[VOL xlx

- deem the grounds put forward in the petltlon suﬁiclent to War-

fant me under the peculiar dircumstances of the case in. hold-':.,
ing that the applicant had sufficient cause for not making the
application in time I'must refuse it. I presume that the execu{
tors‘wiii not ask for costs. -

o SRR - ' Rule dzscharged
Attorneys for the plamtxﬁ' —Messrs. thtle, Smith, Nzcholsonf
IIMIJ pl\ nam

Attorneys for the defendant -—Messrs. Nanu and Horma@j;h

=APPVEL:LATE CIVIL.

: Before Mr. Justice Jardme cmcl My, J ustice Ranade

GOPA'L NA’NA’ SHET (ortINAL J UDGME\IT-DEBTOR AND DEFENDANT),
APPELLANT, r. J OHARMAL (DEGPEL-HOLDER, L&sssmNEF AND PLAIMIFF),.

~ RusPoNDENT.¥ . ' -
Decren—L’xecutwn-—StaJ qf cxemdton on m'ng seeurit /—chbsegizeqzt ea'eczlhon :-
—Default of judgment- debtor——Surety—wall ity of suiety in execution, -

The execution of a decree for partition was stayed pending appeal on the dé-

-fendant giving security that he would satisfy such decree as might ~ultimately

be passed against him by the Appellate Court. That Court confirmed the decres
of the lower Court. In obedience of the decree the judgment-debtor deposited in
Court certain property in his possessmn consisting of bonds, decrees and other
articles. But as he did not produce the whole of the property as ordered by the-
decree, the Court directed execution to proceed against his surety. The surety paid
into Court the full sum stipulated in the surety bond. Thereupon the judgment-:
debtor applied that the property deposited by him in Court should be valued and -

made over to the decree holder in part satisfaction of the decree pro tanlo, and that

- only. the balance then' remaining due should be pald out of the money paid in by

 the surety. "The Court refused, holding that the decree-holder was entxtled to

l)e pa]d over‘the whole sum pa:d in by the surety. On appeal, o ol

Held (v eversmg the order of the Jlower Court) that the property already pxo-

'duced in Court.by: the judgment-debtor should be first applied towards. ths
_ satisfaction of the. partition decree, and that if the decree-holder did mnot obtain

complete sahsfactxon in this . way, the money pzud in by the surety should then be
ma.de a.va1lable.

APPEAL from the dGCISIOIl of Réo Bahédur G V. Bhénap, F1rst

| Clase Subordmate Judoe of Na51k n dharkést No. 166 of

1890. .
“*Appeal No. 43 of 1894. -
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In Smt .No."340 of 1880 a decree for the plaintiff was passed .

ordermg part1t1on of certam property belon,qm,t: to 'a joimt "

Hindu famlly The defendant appealed and, pendmO* the ap-
peal obtained a stay of execution upon giving security thathe
would satlsfv such decree  as might be passed against hlm by'

l

- the Appellate a1t umn Court confirmed the decree of the.
lower Court. '

‘In ezecutlon of the decree the defendant deposu‘,ed in Court
certain bonds, decrees and other -articles, which were in his pose:
session. He did not, however, produce the whole of the property
for Whlch he was liable under the decree, and the Court there--
fore, ordered execution to proceed against his suretv The surety

paid into -Court Rs. 4,080-11-9, being the total amount of the'-
" surety bond.

The defendant. (the judgment- debboi) ; eentende(l.t Bhat t.he_'
~ whole sum so paid in by the surety should not be apphed in
. satisfaction of the decree, but only so much as Was necessary. to,

'md,ke up the balance due after giving credlb for the total value.

f‘f. the property which he (the _*,ud 16"it de :bto )had himself

produced in execution. The Subordinate Judo , however, de--
cided that the whole sum should be a.pphed in sa’msffxctlon of-
the decree. His judgment was as follows :—

« The surety Shankar Nini having paid the money 1nto Court and not havieg
ralsed any sort of objection to its payment by the Court to' the opponent (Who is
the assignee of the decree-holder), nor having claimed a credit for' the ‘articles’
alleged: to be in deposxt with the Court the opponent is. entxtlr*d to receive the:
money in questlon ...The petitioner (Gopil) not having produced..the pro:;
/perty as required by the Coult, the Court ordered execution against bis smety,

and the latter has paid the money into Court, and the petitioner has. no rlght
 to produce any more property or to claim a deduction of the value of the pro-

" perty already produced by him against the -amount produced. and paid. by his
] surety. ,

- Against this order the defendant Gopal appealed t6 the ‘High

et

A& uu

-Shivrdm V. Bhanddrkar for appellant :~—The detendant (judg-:

| ment-debtor) has deposited property in Court in" pursuance of’

the decree: - That should be applied in -satisfaction of the decree
pro tanto, and the surety can only be required to pay any balance’
that may be left unsatisfied. The decree-hplder has no Tight to
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" take the money paid ‘in by the: surety tntil he has exhausted
" all ‘his -remedies against the principal -debtor, especially when
Na’ya’ Sapr

thefprincipalg»debtor is ready and willing to satisfy the decree
in full, ' -

- Diji Abdji Kharé for respondent (decree-holder) :—The judg-
tent-debtor has no right to interfere after the Court has ordered
execution to proceed against the surety. So long as that order

stands 11n10\]prnpﬂ the monev naid in hv the suretv must be

Svaiatas  RLLTYTISUAL, VAT LLVLT) pe aes viiv Suwa Uy FAL NSV

applled towards satisfaction of the decree.

JARDI\IE J :—Certain decrees, bonds and artxcles, Wh1ch ha.d

'been mcluded in the partition decree, happened to be in. the

custody of the Court below durmg the 11t1gatlon Default bemg
made by the defendant (now appellant) in satisfying the decree,
the decree-holder took proceedings against thesurety, who thereon,
in satisfaction of the order made against him by the Coutt,
paid the amount of cash stipulated in the surety-bond After
this payment into Court the defendant applied to have the
property in Court valued and made over to the decree-holder
to satisfy the decree so far as the property would go. The
Court refused, holding that the decre¢-holder was entitled to

“be paid over the cash paid in by the surety w1thout deduc(uon

of the value of the property.

It is argued for the defendant-appel]anﬁ by Mr. Shivrdmn that
so long as the money paid by the surety into -Court had not
been paid over, he was entitled to apply to get the property men-
tioned in the partition decree made available to the extent of its
value.. No authorities have been cited on either side. It is the
rule of the English law embodied in section 187 of the Contract

Act (IX of 1872) that, in the absence of express stipulation to.

" that effect, a creditor who holds securities from the principal -
_debtor for his debt need not first resort to them before siing

the surety. But the bond under our eivil procedure. makes the

- surety- directly liable to the Court and not merely to the judg-

ment-creditor— Venkdpa v. Baslingipa®. Nor is the surety a
party to the present appeal which is preferred by the defendant

'ainlnstg the dec_r_ee-holdcr‘__. Treating. the matter as,one_solely

" (L. L, R, 12 Bomi, 411,
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ing between- them, we are of opmxon in the aﬂosence of ai-' 1894,
" *'n:a ‘-kn‘-.' +‘~n 'nn“n‘- k’n1n“r cug PR N ‘vnnf- +ha nmnnn" Y\Q‘I{‘ Y o X Y %
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© NaA'NA" SHer
in by the surety as an.asset  available in-execution of the -~ ., "

 partition decree: But as the guiding principle, of an executing. ~JOTARMAL.
- Court’s procedure is to see” that the decreeis executed according
to its terms, we are of opinion that the decrees, bonds and other
property now in the custody of the Court should be brought
into partition and the. 1espondent be satisfied out of them as far
as c¢an be &Cf:Or(llug to the terms of the par umuu uecree. If the
respondent does not obtain complete satisfaction in this way, the
money paid into Court by the surety can then be made available.
‘This prdcedure is, in our opinion, the one most consistent with
equity. ’ _ o : '
‘ For these reasons we reverse the order of the Court below
: a_nd dn-ecb it to pass a new order in accordance with this judg-
jment but as the point now decidecl is new, and not without
difficulty, we dlrect each party to pay- his own costs in both

Courts. .
Order reversed.

APPE LLAT IVIL

Before Mr. Justice Jardine and Mr. Justice Ranade. - ’

A'NANTA’CHA’RYA (ORIGINAL PLAINTIFF), APPELLANT, v. THE SECRETARY
o STATE ror INDIA 1x COUNCIL AxD OTHERS (ORIGINAL -DEFEND-

. ANTS), REsPONDENTS. ¥ - -

Watan—DBombay Act III of 1874, Sce. 17-Col ectm s power lo determine the
. amount of payments of ﬂuctuatmg c]l.aracter—- det X of 1876, Sec. 4, Cl. {c)—

.7:”'/1:!7 iotton;

1894,
July 12.';'_.

The payments referred to in sectmn 17 of Borzﬂ ay Act III of 18;4 are those men- -
t.loned in section-4, namely, *‘ customary fees or p~ juisites in money or in kind whe-
ther at fixed times or otherwise,” Itis the commutation of these customary and
fluctuating payments that is provided for by sections 17—21. But the Collector has
‘no power under section 17 to .impose new burdens on. the landowner in cases whgre
'the payment being constant already there is nothing to determine, P

Plamhﬂ was the indmddr of a certain village.. Defendant. No, 3 was the Wa.tandé.r

Lollnon! of the villawe. Ha enioved for the performance of hie duties some indm

kulkarni of the willage, He enjoyec I0r performance oI 2ls dulles some lnam

" Jands and & cash allowance of Rs. 5 paid annually by the ingmda«r, In 1884 defend-
* Appeal No. 62 of 1893;"



