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I have read - the text books on- copy ght. cited to me. .on. this
-sub3ect-—-Drone, p. 443 et seq. ; Copinger, p.-108; and Scrutton,

“Um.. bUI)Jt:bb on Duc LUubbl‘U.bbl.Ull of Du% suauuue, but on a pmorz

'groundé have a,rcrued ‘what the law ouo*ht to 11ave been rether-

than considered. what it was., . . . -
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Attorney for the defendant :—Mr. M. H. thm
" oL L'R., 14 Bom., 58.

.. QRIGINAL CIVIL.

 Before Mr. Justice Farran,
-oﬁRSANDA'. -NA'THA axp orizrs, PLanvtirss, v. LADKA/VAEU
‘ ' AND OTHERS, DEFENDANTS. ¥

v .P) actwe-—-—Procedw R

One Kessowp J ido wii in his will directed his dauvhter-m law L&dkavahn {defend-,

" ‘ant No, 1 to adont his nephew Karamsi ’\Jé.dhowp (Qefendant No.2), and he devised
4he residue of his cstate to him.. The executors of Kessowiji’s - will - subsequently
“brought this suit to have the.will construed and -the rights .of Karamsi M4dhowji
.in the testator’s estate ascertamed and declared. : A decree was made on the Ist October,
1887, by which it was declared’ that Ka.ramsx s adoptmn was a condition precedent
“to his inheritance, anl that, unless he was adopted, he was not entitled to any part
of the testator’s property. On 22nd -October, 189%, Karamsi ‘\dfédhowp (defenda,nt
-No.- 2) filed o petition. of - review, stating that at the: date of the ‘decree he was.a
minor and hml on]y recently,: mz., on the 14th December, 1894, attamcd the age of
_eighteen years. He contended ‘that there was error appn.,ut on the face of the
' idecree, ‘inasmuch as it did not provide that he should have an opportumty of bhomnp;
canse against itin so far as it affected his interests afte} he a"ta}ned hls majority,

»

.. Held, that the review could not be granted. - The Courts in India after deciding an
_lssue in whlch an mfant, party to a sult, i3 1ntere=tnd have no power to reserve to the
mfang the nrrht of questmmno' such decision. At all events a decree is not erroneous

“for no’o containing such 4 provision’ when the i issue in ‘which the infant is interested .

‘has been fully gone-into and argued: beforé the Court. A decrec: passed against
-an infant properly represented is binding upon him-like a decree passed against an
-adult, but it is opento the infant to impeach such decree by a suit in eases where

ous iz e =20 VHERLS WAOOTT

- hig guardmn ‘has been guilty of fraud -or neligence in allowing the decree to e

inst bim, .
: passed agd » Sutt,.No. 135 o£‘1887.
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o 185 “RULE nisi for review.
. CURSANDAS ‘

Nirms, - The judgment and decree, of. which the review in this éaée
ipmivamy., Was sought, were passed by Farran, J., on the st October, 1887,

A ‘report of the case will be found in I.L. R., 12 Bom., 185.

,_ The rule nisi for review was obtained on the 22nd December," ,
- 1894, by the second defendant Karamsi Madhowji, who was the
“adopted son of the first defendant LAdkdvahu. She:was the
~widow of one Lilddhar Kessowji, the son of Kessowji J4dhowji, .
& wealthy Hindu inhabitant of Bombay, who died in 1886 leav-
ing a will, of which he appointed the plaintiffs his executors. :
In his will the testator had directed that his daughter-in-law,
the first defendant (the widow of his son Lilidhar), should adopt
the second defendant Karamsi (who was the testators nephew),
‘and he devised the residue of his estate to him. ' :

In April, 1887, the executors brought this suit to have the—will
construed. The plaint (inter alia) prayed that the rights and
interest of the second defendant Karamsi 1 Médhowji in the
testator’s estate might be ascertained and declared

Farran; J., held that upon the second defendant’s adoptlon
by Ladkévahu he would become entitled to the residue of the
testator’s estate to be made over to him on his attaining the
age of twenty-one. No decision, however, was given as to the
guantum' of the estate taken by Karamsi in the residue. The
learned Judge also found that until his adoption Karamsi

Médhowji was not entitled to the whole or any part of the resi-
due of the said estate. (See I. L. R, 12 Bom.,, at pp. 201-2.) ’

- On the 22nd December, -1894, the second defendant Kara,mm

Msdhowji filed a petltlon of review in which he set forth the
portions of the -decree to which he objected, and stated that at
‘the date of the decree he was a minor and had only recently; viz.
" on the 14th December, 1894 attained the age of eighteen yearm
The following are the material clauses of the petition:— . =
| ¢ That the said Karamsi Msdhowjiis advised and believes that the saui decrce
should in accordance with the practice of Courts of equity have prowded that he
* should be given an opportunity, after attaining his age of majority, of showing cause

agamst the said decrec in so far.as it affected his interests, and that accordmg to the
said practice of the Court of equity the said Karamsi Médhow;t shonld have been
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allbwed a period of six months at least “from the date of his a’ctammo' hig m&]onty
for the purpose of showing cause as aforesaid,

" 5, That the said Karamsi Mddhowji is advised that by. reason of the omission
of the said provision from the said decres there is an error apparent upon the face of

the record entitling him to a review of the said decree and judgment upon thch it.

was founded .

C“86. Thau the father of the said Karamsi M4ddhowjiis a poor and 1lhterate ‘man
and has no means sufficient to enable him to obtain proper legal advice, and that the
said Karamsi Mddhowji was, when he attained his majority, wholly dependent upon
his said father, and had not the means of obtaining legal advice as to his rights- in

respect of the said decree, and has only obtained funds for the purpose. of making -
this application and the further prosecution of legal proceedings through the assist-

atice of a friend who declined to advance any money for the purpose aforesaid until
,the opinion had been obtained as to the chances of success from a barrister of his
own selectwu whose opmmn was recelvetl in Bombay on or about the 16th of Decem~

"ber, 1894. .

"7, That by reason of the cxrcumstances in the last precedmo Jparagraph set

forth, the said Karamsi Madhowii is advised and submits that he has sufficient canse
‘ for not making this application at any earlier date. :

%8, That tho said Karamsi M thOW]l is aggrieved by the said decree for the
following amongst other reasons :—(a) ‘That the said learned Judge held that the adop-
-tion of the said Karamsi Madhowji by the said Lddkdvhu was a condition precedent
to the accrual of his rights under the said will of the said hessovvjl Jadhowji, whereas

the said learned J udge ought to have held that the said Karamsi Midhowji was

- entitled to the residue of the estate of the said Kessowji Jadhowji irrespective of his
adoptmn or non-adoption by the said Lidkdvahu, on the ground that he was named
as heir in the said will and took as a personal designations (b) that the said learned
Judge erred in holding that the case was undistinguishable from that of Shdmdvahoo
v. Dwdr a(lLas, I. L. R., 12 Bom,, 202; (¢) that by reason of the magnitude of the
property at sbtake and in the interests of the said Karamsi Mdidhowji an appeal
should have been Preferred against the said decree of the said learned Judge, and the
case should, if recessary, have been carried to Her Majesty’s Council for final decision,
but no step was taken by any of the adult parties to the suit to test the correctness
of the decision of the said learned Judge ; {d) that the said Lidkdvahn was, in fact,
‘ready to adopt the said Karamsi Mddhowiji as directed by the said will of the said

ALY

: LESSOW']I da(anW]I, and the pa.rent.s of thesaid Xaramsi maanawll were I‘G&Cly to glve .

_him in adoption, when the said Lidkivahn being on a pilgrimage suddenly died, and
the said Karamsi Madhowji was déprive(i of all chance of taking ag heir of the said

Kessowji Jadhowii according to the provisions of the said will, unless the said decree
' of the said learned Judge were varied or reversed in appea.l -

“The said Karamsi Mddbowji, therefore, prays that a review of the Sﬂ.ld decree

may be granted, and that the said decres may be rechﬁed and that he may be afforded

- an opportumty of showing cause against the said decree.”

v

Un the presenbamon of the above pemmon a rule msz . was

omnted calling on the pla,lntlﬁ's to show cause why a review of
-3 599-—
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.:ju‘dghlent sh hou ald: not “be' granted.’ "The rule now came o
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> on for
hearing. -
" Macpherson aild “‘Im;eraa‘ ity for the plaintiffs showed cause,
They relied on the affidavits and cited the following jauthor-
ities —lelta.txon Act (XV of 1877), Sec. 5, and Sch. II, art. 162;
Seton on’ Decrees, Vol. II, p. 830 "Snnpson on Infants, p.3511;

“\Ia,ynes Hindu Law '(5th Ed.), pafa. 197; “Mungnirdm v. Molhunt
(rm sanaz‘" Mirali v. lvemnublw 3.

. Lang (Advocate General) and Starling, contra :—A review is
the proper remedy under the circumstances—IKelsall v.Kelsall®,
An infant may within six months after he attains his maJorlty
apply to set aside an order passed against him during minority1
—Musleah v. Musleah®. They cited Penny v. Phillips® ; Sri-
'mat@ Padmamont v. Smmat@ Jagdamba®, '

FARRAN, J.:—1In this sult which was a suit for the construc-
tion of the will of the late Kessowji JAdhowii; a decree was passed
on the 1st October, 1887, declaring (inter alia) that the defendant

Karamsi Madhowji was not entitled to the residue of the estate:

L, R., 16 Ind. Ap,195

of the testator; or to any sum for his maintenance, or education,
until his adoption. The defendant Karamsi MAdhowji was'a
minor at the date of that decree, but was- repre resented hv his
gua.rdlan -ad litem, his father Mddhowji Katchra, who put in a
written statement and instructed counsel at the hearing-on the
mincr’s behalf. ' ' '

On the' 22nd of December last, Karamsi Médhowji, having then
attained his majority, presented a petition for review of the above

'decree and obta,med a rule niss, against which cause was shown

by the plaintiffs on Thursday last. .

© The pet1t10n states that Karamasi Médhowp attamed the age of.
elghteen years ¢ on or about the 14th of December, 1894, _ As origi-
‘nally. drawn, it stated that he had recently. attained that age, and
1ts sixth paragmph shows that when the petition was drafted it
wasintended to excuse the delay between his coming of age: {and.
 the presentation of the petition by the poverty of his father, the' |

(4) Boulnois Rep - 58, 234:
t@ LLR, 15 Bom., 594, - ) 17 Ves;, 178 A
“(3) 2 M and K, , 409, . - "(6) 6 Beng. L, R, 134.
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, necess1ty of obta.mmrr assistance from a friend, and. the need
“swhich the friend felt of obtaining an opinion from counsel of his
own, situate out of Bombay. The plaintiffs have produced ‘a birth
’eerblﬁcate Whlch shows that a-son Was\born to ‘\IadhOWJl Katchra -
Ull. the 27th L\‘j.d.y, 1876. .l.um, u)upleu with ule ennry in the DOOKS

.of the testator under date the 5th J une, 1876 which shows thab a

cus_quary}pre.sent was then made to- Médhowp Katchra on the
birth of a son, with the fact that the petition as originally drawn:

is only consistent with the boy having attained his majority some
months before the 14th of. December, 1894, and with the circum-
: stance that no certificate of the boysblrth in December, 1876, is
*produced on his behalf, leaves no doubt on my mind, notwith-

“standing the affidavits of Médhowji Katchra and M4nakbdi, that

: ‘the boy was born on or about the 27th of May, 1876, and that

onncpmmnﬂv he attained his mmn‘m!‘v on or about the 27th

e Sk SYv@ILIUS 228 Ao RAt

;of May, 1894,

.. ‘The main ground.upon which the petition of review is based
.is that the decree does not provide that the defendant Karamsi
‘Médhowji should have an opportunity of showing cause against

At, in so far as it affects his interest, after his attaining majority.

Mhic 3+ 3¢ pontandad 1c a h’\1Q+Q1ZD or nrrnr ahnnrnni‘ on l'lnn {"onn n¢
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the decree. I am unable to accept that contention.  The Code of
‘Civil Procedure neither in its chapter relating to minors (Ch.
XXXI) nor elsewhere contains any provision for the giving'of

such an opportunity to a minor, nor has it been the practice of -

this Court to insert such a reservation in favour of minors in. its
-decrees, . I have never in the course of my.experience known it
to be done, and I much doubt whether it is in the power of the
Court so to reserve a minor’s rights.. In .the judgment of the
Prlvy Council in Watson v. Collector of Rdjshahye, it was

“pointed out that the Courts in India had not the power which.
“Courts of equity in England occasionally exercise of dismissing-

"_ia suit with liberty to the plaintiff to bring a fresh suit for the
. ‘Same matter.

is similar in this respect, and 1 apprehend that the observation of :

113 Moo, Ind. Ap;, 160, »

That was a mofussil case under the old, Code but
the new Code, which has been made applieable to the High Courts, -
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the Privy Council would now be applicable to all Indian Courts,
Similarly I think that the Courts in India after deciding an issue
in which an infant, party to asuit, is interested, have no power to
reserve to the infant the right of questioning such decision. The
Code makes exauora,w pi‘O’v’iSu‘)ﬁS ior 11¢vi‘ﬂg‘ infants’ lubt:rt:bﬁs
duly protected, but does not, in my judgment, extend this parti-

cular form of protection to them. At all events I am clear that

- a decree is not erroneous for not containing such a provision

when the issue in which the infant is interested has been fully

~gone into and argued before the Court.

T have nob been able to satisfy myself under what circumstances
the reservation of infants’ rights is inserted in decrees in Courts
of equity in England, In the two cases referred to in Simpson
on Infants—FElsey v. Lutyens® and Lame v. Hardwich®—the
infant’s common answer only was put in and the infant’s case was’
treated as not having been gone into. It may be that it is under”
such circumstances only that this reservation is inserted. - In"
foreclosure suits it appears to be the practice to pass only a
decree mist against an infant defendant, giving him time after
he comes of age to show cause against the decree Seton on'
Decrees, Vol. 1L, p. 711 (Ed. 1879). ‘ ' i

Tt has been contended that Wlthout such a reserv atlon an 1nfanti;
may show cause against a decree of the High Court or put in a-
new defence after attaining his majority, It was the practice in-
Ccurts of equity in’ England to allow an infant within six months.
after attaining majority to show .cause against a decree passed
against him. - Whether this rule prevailed down to 1879 (the date

n{f tha odition of his work above referred 'l'n\ Mr. Qp{'nn says was'

UL 00 CULGIULL L 2355 WAL VUVE SRiRlivs & Lol =&

open to some question. Simpson in his Work on Infants does not.
notice this as a privilege of infants still subsisting ; but Whethexf
it exists in English Courts or not, I feel quite clear that it is not.
one which is preserved to infants by the Code of Civil Procedure.

“In truth, a decree passed against an infant properly represented

s bmdmg upon him like a decree passed against an adult, but it

‘3a anan +a tha 1nfnn<|- 4n Trnnannh alh dinean L SnTrana

PN
A3 uycu. VU ULIT dllioliv (%8 u.].lyca.bu Sucn UcCCLYyY Uy a ﬁcptua.uc DLU.U lu

. cases Where his guardian has been guilty of fraud or neghcence

(1) 8 _H»Zare,llo9.‘ @9 Bea.v,, 148&



VOL: XIX,] : . BOMBAY SERIES.

-jin Aiﬂvlowing the decree to be "pa.ssed against him. For the former
part of this proposition I refer to Mungnirdm v. Mukunt Gursa-
Ldi® and Eskan Chundrq v. Nundamoni®, and for the latter

nortion of it to ﬂfarn]a v. Pnhmnnhlvm:(ﬁ') and Lilla Sheo v. Rdm-

A ualVliL avw W O La L L avLibiiru UiV y AL AVUT

na ndan(“’

The present a,pphcatlon musb therefore, be treated like all other

annlications for review. save that the Court micht nerhans sean
wrt’l&\.awlllv‘;u AL AWV AW "’ R Y U VALY Viiw NS AL J.l-llsl.l,u t’\/&llwt’g S WlyiN g

with a more 1ndulo*ent eye the grounds for review made by a de-
fendant seeking to set right a decree.pa.ssed against him in his
infancy, than it would do in the case of an adult litigant.

- The first objection made to the application is that it is barred -
by limitation under article 162 of the Limitation Act (XV of 1877).

Having regard to the date at which the applicant attained his
. majority, which I have found to be the 27th May, 1894, there is no
doubt ‘but that the application is out of time. On the other side
T am asked to say under section 5 of the Act that there has been
sufficient cause shown for the application not being made in time.
This will be more conveniently dealt with after I have consider-
- ¢d the grounds for the appllcatlon on its merits. Independently,
however, of the objection to the decree in form which I have
already dealt with, the petxtmn of review does not disclose any
ground, other than a puerile one, for supposing that there has been
a mistake made in the decree ; nor has it been contended before me
that any fresh argument can be adduced or new cause shown
for altering my decision. The same counsel supports this appli-
cation who originally argued for the infant. That being so, it is
clear that the review is sought, not in the eXpectation that the
decree will or ought to be varied at the rehearing, but in order

‘that the defendant Karamsi may have an opportunity afforded o
him of appealing from the decree when it is re-affirmed. I ought
not, I think, under these circumstances to extend the time for -

allowing the application to be made under the provisions of sec-
tion 5. To do so would be to arrogate to myself the functions
of an Appellate Court and in effect to extend the time for appeal-
J.ng. W1thout therefore expressmo‘an opinion Whether I should

v‘(l)L R 16Ap,l9a ‘ : (SJIL.R..]5Bom 594
@ LLR,10Cale, 3570 () 1. L. R,, 22 Calc,, 8,
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- deem the grounds put forward in the petltlon suﬁiclent to War-

fant me under the peculiar dircumstances of the case in. hold-':.,
ing that the applicant had sufficient cause for not making the
application in time I'must refuse it. I presume that the execu{
tors‘wiii not ask for costs. -

o SRR - ' Rule dzscharged
Attorneys for the plamtxﬁ' —Messrs. thtle, Smith, Nzcholsonf
IIMIJ pl\ nam

Attorneys for the defendant -—Messrs. Nanu and Horma@j;h

=APPVEL:LATE CIVIL.

: Before Mr. Justice Jardme cmcl My, J ustice Ranade

GOPA'L NA’NA’ SHET (ortINAL J UDGME\IT-DEBTOR AND DEFENDANT),
APPELLANT, r. J OHARMAL (DEGPEL-HOLDER, L&sssmNEF AND PLAIMIFF),.

~ RusPoNDENT.¥ . ' -
Decren—L’xecutwn-—StaJ qf cxemdton on m'ng seeurit /—chbsegizeqzt ea'eczlhon :-
—Default of judgment- debtor——Surety—wall ity of suiety in execution, -

The execution of a decree for partition was stayed pending appeal on the dé-

-fendant giving security that he would satisfy such decree as might ~ultimately

be passed against him by the Appellate Court. That Court confirmed the decres
of the lower Court. In obedience of the decree the judgment-debtor deposited in
Court certain property in his possessmn consisting of bonds, decrees and other
articles. But as he did not produce the whole of the property as ordered by the-
decree, the Court directed execution to proceed against his surety. The surety paid
into Court the full sum stipulated in the surety bond. Thereupon the judgment-:
debtor applied that the property deposited by him in Court should be valued and -

made over to the decree holder in part satisfaction of the decree pro tanlo, and that

- only. the balance then' remaining due should be pald out of the money paid in by

 the surety. "The Court refused, holding that the decree-holder was entxtled to

l)e pa]d over‘the whole sum pa:d in by the surety. On appeal, o ol

Held (v eversmg the order of the Jlower Court) that the property already pxo-

'duced in Court.by: the judgment-debtor should be first applied towards. ths
_ satisfaction of the. partition decree, and that if the decree-holder did mnot obtain

complete sahsfactxon in this . way, the money pzud in by the surety should then be
ma.de a.va1lable.

APPEAL from the dGCISIOIl of Réo Bahédur G V. Bhénap, F1rst

| Clase Subordmate Judoe of Na51k n dharkést No. 166 of

1890. .
“*Appeal No. 43 of 1894. -



