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 Before Mr. Justice Bayley, Acting Chief Justice, and M., Justice” Fulton.
. RA’'MCHANDRA GOVIND MA'NIK (orsorsas Derxoant No, 1), Apret-
LANT, ». SONO SADA'SHIV SARKHO’I‘ AND ANOTHER (ORIGINAL Praixt-

" 1¥¥s), RESPONDENTS.*

Practice— Procedure—Givil Procedure Code (det X1V of 18°2), Secs. 566, 569, 574
Remand—Findings on issues—Duty of Appellate Court to form its own opinion on
the evidence or record reasons for findings.

In certifying to the High Court the ﬂndmgs on issues sent back on remand and
found by the Court of first instance, the lower Appellate Court is, in the sbsence
of any admission by the party against whom the issues have been found, bound to
form its own opinion on the evidence and record its findings with the reasons for

them.

SECOND appeal from the decision of C. E. G Crawford, District
Judge of Ratndgiri. ’

The plaintiffs obtained a decree against two brothers, Govind
- and Nérdyan, for possession of certain land. Govind’s son, Rém-
chandra (defendant No. 1), obstructed them in taking possession,
and they accordingly applied, under section 328 of the Civil Proce-
dure Code (Act XIV of 1882), for removal of the obstruction, and
after the necessary investigation the Court numbered and regis-
tered the plaintiffs’ application as a suit between the plaintiffs and
Rdmchandra as defendant under section 831 of the Civil Proce-
dure Code. ‘

Rémchandra contended that his father Govind had given the
land to him.for his.separate enjoyment; that he knew nothing of
the decree, and that the plaintiffs must sue for partition.

, The Subordinate Judge (Réo Sdheb S. M. Kéle) found that

the defendant Wa,s bound by the decree, and awarded the plaint-

lﬂ's claim, :

On appeal by the c[efendant the Judoe (Ra,o Bahadul Késhindth
Bélkrishna Mardthe, First Class Subordmate Judge with appellatcl.
powers) confirmed the decree. »

' The defendant preferred a second appeal and the High Court
sent back certam issues to be tried (see Printed J udwmentq for

*Becond Appeal, No. 133 of 1892."

1894,

July 9. .
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1893, pages 479-80) on which the Subordinate Judge took fur

“ther evidence and found in favoul of the plaintiffs, "

The District Judge on recelpt of the findings from the Sub. -
ordinate Judge confirmed them on the 6th March 1894 for

'the followmo reasons r—

BC Messrs Damle and Bhate, who appezued for Ramchandra. ab the omgmal hear"
ing of the appeal, state that they have received no instru ctions to contest these find-
ings of the lower Court, They were received by this Court on the 29h January, so

‘that there has been ample time for them to be instructed.

“In the absence of arguinent, my findings upon the issues sent down are thc
same as those of the lower Court.” S

* The defendant contended that the Dlstnct J udge ought to have, '

‘Lons1dered the ev1dence himself.

Nardyan G. Chanddvarkar for the appellant (defendant) —
The Judge has committed an error in law . in upholding. the
findings of the Subordinate Judge merely bacause no argument’
was -addressed -to him against them: He ought to have himself
weighed the evidence and formed his opinion upon it—Bhagedn
v, Kesur Kuwm\l) Umed AL v. Salima Bibi®, Mumta: v, lf’uteh N
Husain® and Balkrishna v. Naidy Jcm“’ e e

Ménekshdh J. Taley Jao%hun for the respondents (plzuntlﬁs) —
If the defendant was dissatisfied with the findings of the Sub-
ordinate J udge, he ought to have instructed “his pleaders in
appeal i in the District Court to raise objections. The Judge asked
his pleaders whether they desired to object, and they pleaded
want of instructions. . The defendant must, therefore, be consi-
dered to have acqmesced in the findings of the Suboxdmate Judgc,
and the Judge confirmed them,

BAYLEY, Acting C.- J.:—1In the absence of any distinet adnnssmn
by the first defendant’s pleader that the finding of the Subordinate”

J udge on the issues was correct, we think the District Judge was

bound to form his own opinion on the evidence and record his
finding with the, reasons therefor—bhagudn v. Kesur Kuverji,
Umed Ali v. Salima Bibi®, Mumtaz v. Futeh Husdin® and Bile
krishna v. Nardyan®. ‘We must, therefore, return the‘papers, to

1. L. R.;17Bom,, 428, © ° (3 Ibid., 39L
OLL R GAL, 383 . . 0P, J, for 181, p 331



VOL. XI1X] : ‘BOMBAY SERIES.,

the Distriet Court with instruetions to record 1ts “finding accozd—

ing to law. The' pwceedmgs should be returned wzthm twof

months. o
: Pape’m reéﬂzcrized. o
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......

qum ¢ M. Justice Bayley, Aotmg Chwf Juetwe, tmd D[f). Justice Fz‘dtan.‘

DHONDI (omax\nu, PLAINTIFF), APPLLLANT, 9. LAKSHMAN
e - (0 BIGINAL DEFENDANT), RESPONDENT. ¥
The .DaUJum Ay: iculturists’ Relief Act (X VII of 1879), Sec. 13, Ols. (b), (cl), rmcl Scc.»
15(1) — Mo tgagc—]?edemptzon smt—Account—Pz moepa’i debl Izow ascertanwd—
Arbwra.tton.
111 3 mdemptlon suitr under the Dekkhan Agriculturists’ Relief "Act (XVIT'of 1879) '
the Court should, in takingan: accournt, form its own opinion on- the subject, As the:

law stands, a mere guess as to the sum of money actually advanced cannot be madein; -

¥ Second Appeal, No, 730 of 1892.
(1) Section 13, clauses ), (d), and scctwn 15 of the Dekkhan Aomcultunsts Rehef
(Aet XVIIof 1579)1— . . St Sk

13.' When the Court inquires into. the ]\18(:01) and merits of a case under section
twelve, it shall— - : [T

noththsmndmg amy an-reemeut betwecn the partxes or t-he persons (1f 'my) through .
whom they clmm, as to~ allowmg compound interest or setting oﬁ' ‘the I:roﬁts of
mortgaged property without an acconnt in leu of mtmest or otherwx<e determmmﬂ'
the manner of taking the account, e ‘

and notwithstanding any statement or settlement of account or any contract pur-
porting to close prekus dealings and create a new obligation, )

open the account between the parties. from the commenccment of the txannactmns
and take that account according to the following rules (that is to say) :—

(3). in the account of principal there shall be debited to the debtor such money as

%

may from time totime have been actually received by him or on his account from
" the (,re(htm, and the price of goods, if any,: ,sold to him by the credivor ag part of the -

transactxons :

{d) in the account of prineipal there shall not be debited to the debtorauy accumu-
lated interest which has been converted into principal at any statement or settlement

of account or by any contract made in the eourse of the transactions, unless the Cowrt; -,

for reasons te be }jecordcd by i\tviz} writing, decmg sugh;’(_clpit»to be reasonable,
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