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. 1894, v .Namydn V. Gokhale appeared for the opponent to show ceuse
Narnosma’l  —The pla,mtlﬁ‘ applied for execution against the wrong person
MuLcEAND

o s and we intervened i in order to save further 11t1ga.t1on. ‘

N RS B 7 . 4 .
.A,M BE. Even if the present order is wrong, still as the Court had‘

~ jurisdiction to pass it, it cannot be interfered with by the High
Court in its extraordinary jurisdiction under section 622 of the
Civil Procedure Code (Act XIV of 1882) —Awmir Hassan Khdn v.
'Sheo Baksh Singh®; Krishna Mohini Dossee V. Kedar'ntith C’huc--
Lerbutty@)

" Baviey, C. J. (Actmg) :—~Without preJudme to the r1ghts of Lax-
._mlbél (if any) to apply to raise any attachment which may be
obtained by the judgment-creditor, we think that the deceased
Bépu not being a party to Suit No. 507 of 1888 was not entitled
to object to the issue of an order for execution of the decree, and
that in om1tt1ng to'make such order the Subordinate Court falled A
to exercise a Jurlsdlctlon vested in it by law. Co

We, therefore, discharge the orders of the Courts below dis‘-
missing the apphca.tlon for execution, and direct that the Subor-
dma.te Court do proceed with execution according to. Iaw The
‘opponents must pay all costs throughout o

Order d’i;scfzarged.‘ -
. ' (1, I' LQ.R-’ llca].co, 6-' ‘ . ‘ : (2) Io L- Rc,»lﬁ CﬁICo, 4466' . '

APPELIATE OIVIL,

' Before Mr. Justice Bayley, Acting Chicf Justice, and My, Justice Fulton.: - »

- EARI RAGHUNA'TH JOSHI AND OTHERS (ORIGINAL PrANTiFFs), Ap-
1894.° " ppriANTs, v. KRISHNA'JY A'N ANT JOSHI (oRIGINAL DEFENDAM),

July 9, RESPONDENT.®

RN
-

.'Decree—-— Oampromzse of decr ce——Eﬁ'ecz: of aomprom‘se—- Mode of enforcing agreemmt of
-+ compromise—Contract— Reciprocal promises—Right to sue—Decrec for perﬂn’m.
- ance of whole eontract—Contract Act (IX of 1872}, Sec. 51, A

A decree for parhtlon baving been compromised by an agreement made by the -
partxes, and commumcated to the Court which passed the decree,”

* Second Appeal, No: 770 of 1892, -



’von XIX] -BOMBAY SERTES. 547

Held that the effect of the decree was extingnished by the agreement, which .. 1894,
) could only be enforced by a fresh suit, and nof by an apphcatlon for execution of = M;I K
- the former decree, . _ . L o liicHUNA‘T}I
An agreement consisting of reciprocal promises to be performed . by the pIa,int_iﬁ's ‘i‘in's;:" 31
and the defendant can be sued upon by the plaintiffs when they have not refused - wA'NANI,
to carry out their promises, though they may not have put an allegation in the : ’
plaint saying that they are ready and willing o do so, sectlon 51 of the Indlan

Contract Act bemg no bar to such a suit.

When the plaintiffs are entitled to ask for the performance of the part of the
contract in which they are interested and the defendant claims executmn of the
whole to which the plaintiffs do not object, the Court onght to pass a decree

+ £oad of 4= 4hn als
directlng execution of the whole contract, instead of rejecting the Cmauu..

~ Tuis was a second appeal from the decision of T. Hamilton,
District Judge of Théna, confirming the decree of Rdo Séheb
Moreshvar N, Ovalekar, Subordinate Judge of Pen.

The plaintiff obtained a decree in Suit No. 787 of 1883 for pa,rtl-
tion of certain family property. The defendants applied for
execution, but the decree was subsequently compromised by an
agreement which provided that a certain quantity of the land
should be given to each of the parties. The Court was duly
informed of this agreement by the parties, who- by a joint peti-
tion applied to the Court to strike-off the executmn proceed-
ings. |

At L3P 11

.l.ﬂe PI&IHGIII Suosequenmy urouguv DDIS SUID '50 recover so mucn
of certain specified land as would make up the quantity allotted
to them by the agreement. :

The defendants pleaded that the agreement contained promises
on the part of the plaintiffs to perform certain acts, and that not-
having performed them they were not entitled to sue for the
land

- The Subordinate Judge reJected the clalm, holdmg that the
_compromise contained reciprocal promises, that under section 51
of the Contract Act (IX of 1872) unless the plaintiffs were ready

“and Willing to perform their promises they could not ask the
defendant to perform his promises, and that there being no alleg.

Vo tund Ph By wandxr ansl

a.mon in bue piaing Uuuu uicy vycxc LC u.‘y Aiilc wuuub to UIVE

effect to their promises, they were not entitled to institute the
- suit, | "
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On appeal by ‘the plaintiffs the Judge held that the plaintiffs
ought to have sought relief in the execution of the decree in

the terms of the agreement, and that no separate sult would 11e.
He, therefore, confirmed the dec:ee. The Fnﬂnwmg 13 an mrfmnf

aid Nas v‘-‘vc -uv

from his judgment : —. .

‘ (After stating the facts of the case). ‘““Now there § is no provision .in the' ‘Code:

of Civil Procedure for strikine off a2, da rkh4st in this warv, " Queh an order annears to -

TE S SVNVIENSY SVE TVLARESRD VO W MRSV sk vaaao .' J AJAWEL Wie Vivwaya wrrvw‘u
be no bar to & revival of execution-proceedings, There is no endorsement of
sahsfactmn—-ll Gal L. R 17; I e R.,10 Calc., 416 ' ' E

PR B b
o The proper course for plaintiffs fo pursue in the event of the ao'reement not
being carried into effect would be to apply to the Court to execute the decree in

terms of that agreement. I am of opinion that no separate suit will lie." EIR

“ However in the present case the plamtlff has not stated how much land :f '
any, is required by him to make wp his 65 pands; he does not specifically state-
how much he lost by erasion. The agreement was not alsolutely .that defendant:;
should give up 3} pands, but so much, not exceeding 8} pands, as was required to
compensate plaintiff for the loss by erasion, so as to give each party 6} pands.
Again, there are clear acts as stated in clause 7 of the notice, Exhibit 18,'whielg"

4 pla.intiff was to perform on his part,”

The plalntlffs preferred a second appea,l

Vaswdeo G. Bhdnddrkar for the appella,ntq (plalntlﬁ‘s) '-The
oblectmn that we ought to have taken steps to execute’the
decree and that our present suit cannot lie was not-taken in’
the writter statement nor in the first Court. It was urged for
the first time by way of cross-objection in appeal in the District
Court. Admitting for the sake of argument that we could have’
got relief by executing the former decree, still the execution-
proceeding would have been taken cognisance of by, the same
Subordinate Judge who tried the present suit. The,ﬁli’ug‘of
the present suit was, therefore, merely an irregularity which did
not, affect the jurisdiction of the Cours, and an objection to such
an 1rregu1ar1ty, which is merely a: mistake in procedure, cannot
be taken for the first tlme in appeal. ,

[

" Purther, our present suit is based upon the agreement. - The'
agreement gave a distinet cause of action, and the relief which we:
claim in this smit could not-have been obtained in the execution,
of the former: decree, because the present. suit relates to Jand.
which was not included in the former suit—Debi Rdi v. Gokal.
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Prasdd® , Rimlakhan Bdi v. Bakhtour R4 .. In. this suit we

* really seek for speeific perfofmance of a part of the agreement ;
- and if it be held that such a suit cannot lie, we should be allowed
‘to amend the plaint and to sue for specific’ performance of the
~whole agreement, or we should be allowed to withdraw the suit
- with liberty to bring a fresh one, so that the bar of section 43
~ of the Civil Procedure Code (Act XIV of 1882) may not arise.
- The agreement contains. reciprocal promises, and unless. the -de-

- fendant was ready and willing to give effect to his promises, we

~could not do anything to carry out our promises. Even the
- written statement does not allege that the defendant was 1eady
- and willing to act up to the agreement. ~ ‘

- Ghanashim N, Nidkarni for the respondénb (defendant) :—
| T‘he suit is barred under section 244 of the Civil Procedure
Code (Act XIV of 1882). The plaintiffs’ remedy lay in the
execution of the former decree. Farther, the plaintiffs are not
entitled to bring the present suit, because they have not per-
formed nor offered to perform their part of the agreement. If
the suit be considered as one for specific performance of the
agreement, then it is barred under article 113, Schedule IT of
the Limitation Act (XV of 1877). The suit ought to have been
filed within three years of the date of the agreement which
‘must be considered to.be the date on ‘which we refused to give
. effect to the agreement, as according to the. plaintiff’ . allegation
we were never ready and willing to carry out our agreement. -

. FurToN, J.:—We are unable to concur with the District J udge:

in thinking that the plaintiffs should have proceeded by applica--

- tion for execution of the former decree instead of by separate
suit. 'The effeet of the decree in the former suit was extinguished:
by the compromise contained in Exhibits 15, 18 ‘and. 19, which
was. communicated to the Court by the joint. petition. of the:
- parties -embodied in Exhibit 156. " This compromise formed - &
fresh agreement which could only he enforced by a fresh suit, .,

“ We are s;lso unable to conetr with the Com‘ts below ‘that the

plamtlifs are precluded ‘from recovering possession of the land

‘;secured to them by the 7th clzmse of Exhibit *18," because they"

WL L, R.,a AII., 585 .' (2) 1, L. R, 6 All,, 623.
, 58346
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have not put an allegatlon inthe -plaint that they are wﬂhnov

- and ready to' give effect to their: promises. The' agreemént to

measure the rest of the village and to divide feQuﬁlly- certain
other lands imposed no special-obligation on the plaintiffs*for- its
execution. = Both parties were equally bound to give effect. to’it,

. and -without the defendant’s concurrence the plaintiffs could not

act upon it.. It is not suggested in the written statement that
the defendant had ever asked the plaintiffs- to carry-out:the
partition and had been. refused, and in the examination of ‘the
plaintiff Hari Raghundth Joshi (Exhibit 24) he ‘distinctly “states
that he is ready to abide by the statements contained:in Ex-
hibits 15, 18 and 19. Under these circumstances section’ 51 of

4 li.l.lU UULIIJLGDU .!'Lbll lb llU Uu:l. IIU Ulllb bulb Wulcn llab Ueen Dl'uuglm

- in the proper form. The plaintiffs were entitled to ask for. the

‘performance of the part of the contract in' which they: werein-
terested, and on the defendant claiming execution of the. whole,
and the plaintiffs raising no objection,. the Courts below ought.
to have passed a decree directing execution  of  the. wholeeon:.
tract, instead of rejecting the claim.

_In argument reference was made to article 118.0f. Schedule.IT
of the Limitation Act, but as it is not suggested that. three years
had elapsed between the first refusal of the defendant to perform
his part of the. agreement and the. institution of the suit; it-is

clear that no question-of limitation arises. -

We now reverse the decrées of the Courts below, and ‘reniand

the case to the Court of first instance, which, after examining the

parties or their pleaders and any - witnesses ‘they may. wish * to"l
produce, and ascertaining in detail which of the terms of the

‘agreement embodied in Exhibits 15, 18 and 19 have not yet been-

carried out, will pass a decree directing .the . performance of all

- such terms (which should be clearly specified in- the decree) and

ptowdmg that on the application of either party execution of the >
whole : decree: shall be. granted by the -Court. - The: defendants -';

- must pay all ‘costs in.both.Courts -of appeal ' The: costs’ of the

£l O L!.... tenctornn w1l o asxras 1ot ol

vourv ux HISy 1nstance wiil peé wwmut:u Oy vnav UU'I.L'I'D, WIIQI_I p_ass,-
ing 1ts_ﬁna,l decrees-..

 Decree reversed.and, case. remanded;




