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1894, ,ordered by -an inferior. Court before the. atta.chment of: such

égmvm A property by a Court of higher grade is not null “and’ void in
Bl'im{"A o consequence' of such attachment, it does not follow that the
(ANEAIL - latter Court has mot also power to-sell the property or confirm
the sale under section 805, nor is there any section of the Code
which' can: be referred to in support of this proposition.’ It may

1 t th
‘be inconvenient that two Courts should have jurisdiction to' sell

the same property ; but however this may be, it cannot, we think,
be- doubted that the Court of higher grade had at:léast con-

current: 111nqr'l1r-hnn to confirm the sale. and that }mvmo' exel'--
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~cised - its Jurlsdlctlon the apphcant a,cqmred a good txtle to the
property sold. L oL
. Under- these c1rcumstances the application made bv the ap-
pllcant to - the: Subordinate Judge of Saundatti to-confirm the
sale under-section 305 was superfluous and ought to have been
rejected, not for.the reasons given by the Subordinate Judge, but
-on the ground that as the sale had already been confirmed by
a competent Court there rema.med nothmrr ‘more to be done in
regard toit. ‘
~ The question as to the dlsposal of the 1tem of Rs. 128. 7-10 is a
~matter between the rival ]udgment-credltors on wh1ch we can»
'express no opinion in. this application. . - I
~ Subject to the above remarks we discharge the order q1recmng
the lands to be again put up to sale, but confirm the order reject--

ing’ the prayer to conﬁrm the sale Partles to pay thelr own
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: Befere “Mr. Justice Bayley, Actmg Chief Justice, and Mr, Justwe Fulton.
18%%  NATHUBHAI MULCHAND. AND OTHERS (ORIGINAL PLAINTIFFS), APPLI-
July 3. _caxnts, v, NANA BA’BU AND ANOTHER (ORIGINAL DEFENDANTS), Or-.
© PONENTS.* : :

. Decree agamst wrong person a,soeprescntatwe—-Ewecutwn, ayplwatwn for—Objec :
tion to application by person not party to’ decree—Failure "of exercise: of - juris-
dactzon vested by law—-Excraardmm Y jur zsdactton—‘cwzl Procedure Cade (A ct
XIVof1882), Sec. 622. R
A person, not a party toa suit, i is not entltled to obaect to the 1sauc of a.n order

for execution of the decrees .- - -
* Apphcu'non, No. 27 qf 1893, under the extraardmary ]unsdzchon.




VOL.-XIX.] ‘BOMBAY SERIES.

an order for the execution of the decree on the judgment-creditor’s ap'plication, L

~:.Held that in omitting to make such an order the Judge failed to exercise- a
jurisdiction vested in him by law and that section 622 of the.Civil Procedure
iquie (Act XIV of 1882) was, therefore, applicable,
-} -ArprioatioN under the extraordinary jurisdiction (section 622
of the Civil Procedure Code,-Act XIV of 1882) against an order
of A. Steward, Dlstnct Judge of Kha.ndesh in an ezecutlon pro-
: ceedmg R
" In June, 1889, Nathubhai Mulchand (a firm’ at Jalgaon) ob-
‘tained a decree against Vithoba Bébu as heir and legal represen-
tative of his deceased brother N4na Babu. = The plaintiffs applied
for execution of the decree, and their application was opposed by
Bépu Néna on the ground that Vithoba Bébu was not -the legal
representative of the deceased N4na, but that he: (the opponent)
- being the adopted son of the said Néna B4bu was his legal heir
and representative, |

‘The Subordinate Judge rejected the plaintiffs’ application for
execution on the ground that the opponent had been adopted
prior to the institution' of the plaintiff’ suit; the decree could
not therefore, be enforced.

On a,ppea,l by the plaintiffs the Judge confirmed the decree.
.Pendmg appeal Bépu Néna-(the opponent) having dled the ‘name

n'F }'nu n\nf}\av T 912'U‘1W\1}\d'l was u11]f\q+1+11l-nd ag h
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" Plaintiffs applied to t.'he1 High Court fﬁﬁﬂ\ér its extraordinary
 jurisdiction and obtained a rule nisi to set aside the order of the
lower Courts.

Ghamsham N, Nad/mmz appeared for the apphcants (plaint-

‘ "1ﬁ's) in support of the rule:—We merely presented an applica- -

tion for the execution of the decree, and before any order for

" attachment or sale was passed on the application, the opponent .

.. intervened and resisted an:application. = He had no locis standi
to do so. We are entitled to have execution issued, and if the

opponent thinks that his rights are affected by the execution.

~ proceedings, he may then come in, and make-his claim, .
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. 1894, v .Namydn V. Gokhale appeared for the opponent to show ceuse
Narnosma’l  —The pla,mtlﬁ‘ applied for execution against the wrong person
MuLcEAND

o s and we intervened i in order to save further 11t1ga.t1on. ‘

N RS B 7 . 4 .
.A,M BE. Even if the present order is wrong, still as the Court had‘

~ jurisdiction to pass it, it cannot be interfered with by the High
Court in its extraordinary jurisdiction under section 622 of the
Civil Procedure Code (Act XIV of 1882) —Awmir Hassan Khdn v.
'Sheo Baksh Singh®; Krishna Mohini Dossee V. Kedar'ntith C’huc--
Lerbutty@)

" Baviey, C. J. (Actmg) :—~Without preJudme to the r1ghts of Lax-
._mlbél (if any) to apply to raise any attachment which may be
obtained by the judgment-creditor, we think that the deceased
Bépu not being a party to Suit No. 507 of 1888 was not entitled
to object to the issue of an order for execution of the decree, and
that in om1tt1ng to'make such order the Subordinate Court falled A
to exercise a Jurlsdlctlon vested in it by law. Co

We, therefore, discharge the orders of the Courts below dis‘-
missing the apphca.tlon for execution, and direct that the Subor-
dma.te Court do proceed with execution according to. Iaw The
‘opponents must pay all costs throughout o

Order d’i;scfzarged.‘ -
. ' (1, I' LQ.R-’ llca].co, 6-' ‘ . ‘ : (2) Io L- Rc,»lﬁ CﬁICo, 4466' . '

APPELIATE OIVIL,

' Before Mr. Justice Bayley, Acting Chicf Justice, and My, Justice Fulton.: - »

- EARI RAGHUNA'TH JOSHI AND OTHERS (ORIGINAL PrANTiFFs), Ap-
1894.° " ppriANTs, v. KRISHNA'JY A'N ANT JOSHI (oRIGINAL DEFENDAM),

July 9, RESPONDENT.®

RN
-

.'Decree—-— Oampromzse of decr ce——Eﬁ'ecz: of aomprom‘se—- Mode of enforcing agreemmt of
-+ compromise—Contract— Reciprocal promises—Right to sue—Decrec for perﬂn’m.
- ance of whole eontract—Contract Act (IX of 1872}, Sec. 51, A

A decree for parhtlon baving been compromised by an agreement made by the -
partxes, and commumcated to the Court which passed the decree,”

* Second Appeal, No: 770 of 1892, -



