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-wag silent about. mesne profits subsequent to the institution of the 1894
smt plaintiff was at liberty to assert his right to such profits in a BHIVRA Y
separate suit, . See also Mussummat Bebea Sahodra v. Roy Jung o A‘; - ;[.'
Bahddur®, There is in fact no room for a difference of opinion =~ =

; on this pomt as para. 2 of section 244 expressly reserves such a

g ngm; of suit. We must therefore, overrule this contertion of
the appellant. ‘

" There was only one other contention urged by the appellant "
a.nd that related_ to the vadilki allowancs. The defendant claim-
ed a right to deduct 1,200 Rupees reserved to him by the parti-
tmn decree out of the monies received by him, and contended that
1no deduction should have been made in respect of the proportmn
chargeable to the allowance received from the Sé,tara. Treasury,

~ which was not included in the plaintiff’s claim. We are not
dlsposed to hold- that the defendant has a first charge of the sort
cuuwuubu for uy him, The vadiiZi allowance must be rameamy
apportioned. We accordingly reject the appeal, and confirm the

‘ decree of the lower Court with costs on appellant.

Appeal re]ected
(D L,R,81 A, 213,
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. Befora Mr, Justice Bayley, Acting Chief Justice, and My, Justice Fulton,

A\TDA’NA'PA (PuRrCHASER), .APPLICANT, v. BHIMRA'O A’NNA'JL 1894,
: AND ANOTHER (DECREE-HOLDERS), OPPONENTS.® ... . July 3,

-

" Hgecution—Decree—Decrees of different Courts against same judgment-debtor—
~Lieawve given by both Courts to judgment-debtor to raise amount by private sale—~-
-Civil Procedure Code (Act XIV of 1882,) Sec. 305—~Confirmation of suck sale by
one C'ourt-—Subsequent apphcatwn Jor confirmation to other Cour t--Practwe-
Procedme

Panchhngépa Baslingzpa obtained a decree against Venubdi in the Court of the
Second Class Subordinate Judge at Saundatti, He applied (darkhést of 1892)
- for execution, but Venubdi, on 19th April, 1893, obtained permission, under section .
© 305 of the Civil Procedure Code (Aet XIV of 1882), to raise the amouut of the decree
Lo —ifern 2o coTa awe e b fa 11 Toesn o Qog 4hin Aner Boad Lo 2L 1

- UY private sale on-or pelire vne 6th o uiig, J-oco, via€ 4ay nxXed 1ar oae saie. Dne ODUMIIGCL
.8 certxﬁca.te of leave under section 3005,

. Apphcatmn, No, '8 of 1894, under extraordinary Juusdxetxon. o
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Another decree Was obtained against Venubaﬁ in the Court' of the First: Class Sub-

- ordinate Judge at Belgaum by one A'nnsji Rémchandra, and he attached in execution:

(darkhdst 351 of 1892) the same lands, which were already attached by the Saun-
datti Court, From the Belgaum Courb, however, Venubai also o'btamed a certlﬁoa.te
under section 305 of the Civil Procedure Code, on 22nd Aprﬂ 1893, aubhomzmg'a
private sale, - o

Relying on these two 'eerbiﬁcates Venubii sold the lands under attachment: 'to’ ‘the’

A PR R V. S
applicant And4ndpa bin Bauuakla for Rs, 2,000 by deed dated 25th May, 1893. - On:

the 28th June, 1893, Andénipa applied to the First Class Subordinate. Judge dn.
Belgaum, under section 305 of the Civil Procedure Code, for confirmation of the sale
and that the purchase- money paid by him should be distributed as-follows," mﬁ.,‘
R!, U.I.D'J-‘.l:'-’a lIl. sa.msmcmon OI the uecl‘ee OI the DEIga.um bourl;, Iﬁs .145"7'.“) ln‘
satisfaction of the decree of the Saundatti Court, and the balance, Rs. 1,332-10- 0, to.
be paid to Venubsi, The Court of Belgaum granted the application and directed .
that the above sum of Rs, 128-7-10 should be paid into the Court of Sa.undattl.A
Ot the 17th July, 1893, Andinape applied to the Court at Saundatti to eonﬁrm the'
sale already’ confirmed by the Belgaum Court, and he brought into Court” the- said:
sum of Rs, 128-7-10, Onthe 19th- June, 1893, while the above’ proceedings:were-
going on, a third decree-holder (the opponent) had applied to the Second Class Sub- -
ordinate Judge at Saundatti for execution of his decree, He objected to ’t.he conﬁrma.-
tion of the sale applied for by the applicant. The Subordinate -J udge allowed theé
objection and refused: confirmation of the sale. The apphca.nt then applied to- “the~
High Court under its extraordinary jurisdiction.

Held that the application to the Saundatti Court by At;d.inépa was superfluous and
ought to have been rejected inasruch’as the sale had already been confirmed by ‘a
competent Court (mz. the Court of Belgaum) and nothmfr further remained to he dorie -
n regard to it,

APPLICATION under the extraordlnary jurisdiction (sectlon .
622 of the Civil Procedure Code, Act XIV of 1882) against the
‘order of Réo Sgheb G. V. Patwardhan, Subordinate .J udcre of

Saundatti, in an execution proceeding.

" Panchlingipa Baslingdpa obtained a decree against Venubsi
in the Court of the Second Class Subordinate J uda'e at Saundatti.

: He applled (darkhdst 232 of 1892) for execution, but Venubdi,

on. 19th April, 1893, obtained permission under section 305 of
the Civil Procedure Code (Act XIV of 1882) to raise the amount
of the decree by private sale on or before the 6th June, 1893,
the day fixed for the sale, -She obtained & certificate of leave

under sectlon 305

Another decree was - obba.med aﬂa.msﬁ Venubén in - the Court
of the First Class Subordinate J udge at Belgaum by one Anndji-
Rédmehandra,-and he attached in . execution (darkhést 351 of
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1892) the same lands which were already attached by the Saun-
datti-Court. - From the Belgaum Court, however, Venubsi also

Obtamed a certificate under section 305 of the Civil Procedure
Cnﬂ - .
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Relymo on these two certificates Venubéi sold the lands under .
"attachment to the a,pphca,nt Andéngpa bin Rachépa for Rs. 2,000

by deed dated 25th Mav. 1803 On the 20th June, 1893, And*‘-
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népa ‘produced the deed in the Courbt of the First Class Sub-;

ordinate Judge at Belgaum and applied for confirmation of the'

sa.le a.sreamred bv section 305 of the Civil Procedure Code He’

asked thab the purchase-money paid by him should be d1str1~ _

buted as follows, viz.:— Rs. 518-14-2 in satisfaction of the dar=
khést in the First:Class Subordinate Judge’s Court, Belgaum ;’

Rs. 128-7-10 in safisfaction of the darkhdst in the Sa.undattl 5
Subordm&te J udge’s Court, and Rs. 1 352-10-0 for payment to A

Venubal. o

- The First Class Subordma.ﬁe J udge of Belga.um on’ the apph~
cation confirmed the sale, and ordered that Rs. 518-14-2 should
be paid into Court at Belgaum under darkhést. No. 351 of 1892,
and that the amount due under the darkhést (No. 252 of 1893).
of the Saundatti Court should be paid into that Court. . In the.
‘order the Court stated that there was no objection to the ba-
'1a,nce heing paid to-Venubéi.

Andanapa. accordmcrly paid Rs. 1,352-10-0 to Venub{u on that
da,v and obta.med her recemt

On 17th July, 1893, And4ndpa applied to the:Second: Class
Subordinate Judge ab Saundatti to confirm . the sale, which, as
above stated, had already been confirmed by the Belgaum Court.
He brought in the money due (Rs. 128-7-10) under Panch-
lmcrapa,s darkhdst No. 232 of 1892.

On 19th June, 1893, while the above proceedmgs were gomg

on, q; “third decree-holder (the opponent) had applied (under -

da,rkha.st No. 295 of 1893) to the Saundatti Court for execution
of his-decree. < He- objected to the private sale being ‘confirmed,
-contending that the -whole money realized’ had not been pro-

‘dueced in. Court. -
B 3345 )
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1894, - The - Saundatti Court allowed the objection and rejected the '_

ANDA'NA'PA Aa.pphca.tlon to confirm the sale. The following is an. .ext.mct
Brnra'o  Lrom the judgment of that Court :—

. A FNAJL “1 think the objection must prevail. Under section 295, Civil Procedure Code,
this decree-holder is entitled to a rateable share in the money reahzod by the
prura.te sale under section 305, for his darkhAst was presented on 19th June and the
applicant produced the money and sale-deed on 17th July, 1893, Undér sectlon

- 305, Civil Procedure Code, it is provided that all the money payable under the
private sale must. be paid into Court and not to the judgment-debtor. Applicant
ought to have, therefore, produced the money that remained with him after satisfy-
ing the darkhast of the Belganm Court into this Conrt, and ought not %0 have nmd
to Venubsi without the permission of this Court. The decree-holder in darkhdst .
No. 295 of 1893 was certainly prejudiced by the applicant having paid the money

to Venubdi without producing it into this Court. I, therefore, must decline to
nnnﬂrm Hnn n'ﬂo 'h'\ anhnoni- 'l\n Vnn“'kd} 'kw 'H-n anla. r‘aar‘ Wvln‘l'nt ‘!K nn‘lnuc “"19‘
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whole money paid to Venubfu is produced into this Court.

© ¢ As the sale does not become absolute, the Rs. 128- 7-10 produced by apphcant
in this Court annot be applied towards the satisfaction of any decree; and the
lands must be again put up to sale unless applicant produoes the money pald to
Venub.’u into this Court,” _ : , - RPN

¥

Agamst the said order the apphcant presented an a.pphcatmn g
under the extraordinary jurisdiction of the High Court and
obtained a rule nisi calling on the opponents Bhimr4v A'nnéji and ~
another to show cause why the order should not be set aside on.the
fu}.‘wwxus among UthUL szududu :—That the Court . of - the Fuau .

- Olass Subordinate Judge of Belgaum, being a Court of superior .

gra.de to that of the Second Class Subordinate J udge of Saun-
datti and that Court havine eonfirmed the sale to the applican

SUSIy SN VAINTY RNV S8V IRNp VVRRSRARUR WAL mRRAv VL R vy u ,

the Saundatti Court had no jurisdiction to re-open the ques-
.tion, and that. the sale having been confirmed by the Court of
the superior grade, there was no interest left in Venubéu Wlth
respect to the property which could be sold over again, .

*Branson (with Vdsudeo @. Bhdnddrkar) for the a.pphcant in
support of the rule :—The Court at Saundatti had no jurisdiction
to sell the property again. Even our application to that Court -
“for the confirmation of the sale was superfluous, and the re_]ectlon-
of that apphcatlon does not in any way affect our tltle.

Shdmrdv Vzthal for the opponents, showed cause :—The
sale was th,va.l;d until confirmed by both the Courts. . Execu-
tion -was pending in both Courts and both of them gave time
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Eunder section ‘805 of the Civil' Procedure Code (Act XIV of
'1882) to raise the money by prlvate sale.  The confirmation of
‘both the Courts was, therefore, necessary to validate the sale.
:After the sale was confirmed by the Belgaum Court the appli-
cant himself applied to the Saundatti Court for confirmation,
‘and that Court not having confirmed the sale, the property was
.hable to be sold again, Section 285 of the Civil Procedure
" Code is'not applicable to such a case. The applicant was bound
. to' pay the money into the Saundatti Court instead of paying it
..to the judgment-debtor. Although we did not apply to the
~Belgaum Court which was the Court of a higher grade, nor
“apply for the transfer of our application to that Court, still
 we are entitled to share rateably in the money payable into
Court. . The Saundatti Court had power to act on the application’
‘made to it to .execute the decree, although there was another
_ aDDhcatlon pending in the Belgaum Court—Clark v. Alemnderﬂ)

Patel Namn]z v. Haridds Namlmm’ . -

- Furron, J. :—The facts are sufficiently stated in the Subordinate
- Judge’s judgment. We think that the First Class Subordinate
- Judge having, under section 305 of the Civil Procedure Code,
“confirmed the sale to the applicant, there remained in the
" judgment-debtor Venubéi no interest which could be sold to
satlsfy the opponents ‘decree.

. Mr. Shémra,v contended that havmv regard to the fact that on.
thc 19th JLU.I.C thtﬁ UPPUlquUb hd& a;pputd 10 UhU Swuudaﬁu CUult
to execute their decree against Venubdi, it was not competent to
the First Class Subordinate Judge- to confirm the sale without
taking cognizance of their application, but ha.vmg regard to
Mr. Justice Farran’s judgrment in the case of Nimbdji v.- Vddia®
we cannot adopt this view inasmuch as they had neither’
‘obtained the transfer of their decree to the First Class Sub-

01dmate Court nor applied to that Court under section 295.

Our attention was called to the judgment of this Court in
Patel Néranji v. Haridds Navalram® ; but although this decision
may be regarded as authority for the propos:tlon that a sale

o I L. R, 21 Calc., 200, . @L L.B 18 Bom,, 455
(3) 1, L, R., 16.Bom,, 683/
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1894, ,ordered by -an inferior. Court before the. atta.chment of: such

égmvm A property by a Court of higher grade is not null “and’ void in
Bl'im{"A o consequence' of such attachment, it does not follow that the
(ANEAIL - latter Court has mot also power to-sell the property or confirm
the sale under section 805, nor is there any section of the Code
which' can: be referred to in support of this proposition.’ It may

1 t th
‘be inconvenient that two Courts should have jurisdiction to' sell

the same property ; but however this may be, it cannot, we think,
be- doubted that the Court of higher grade had at:léast con-

current: 111nqr'l1r-hnn to confirm the sale. and that }mvmo' exel'--
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~cised - its Jurlsdlctlon the apphcant a,cqmred a good txtle to the
property sold. L oL
. Under- these c1rcumstances the application made bv the ap-
pllcant to - the: Subordinate Judge of Saundatti to-confirm the
sale under-section 305 was superfluous and ought to have been
rejected, not for.the reasons given by the Subordinate Judge, but
-on the ground that as the sale had already been confirmed by
a competent Court there rema.med nothmrr ‘more to be done in
regard toit. ‘
~ The question as to the dlsposal of the 1tem of Rs. 128. 7-10 is a
~matter between the rival ]udgment-credltors on wh1ch we can»
'express no opinion in. this application. . - I
~ Subject to the above remarks we discharge the order q1recmng
the lands to be again put up to sale, but confirm the order reject--

ing’ the prayer to conﬁrm the sale Partles to pay thelr own

--..L tlasemrr vl nnd
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: Befere “Mr. Justice Bayley, Actmg Chief Justice, and Mr, Justwe Fulton.
18%%  NATHUBHAI MULCHAND. AND OTHERS (ORIGINAL PLAINTIFFS), APPLI-
July 3. _caxnts, v, NANA BA’BU AND ANOTHER (ORIGINAL DEFENDANTS), Or-.
© PONENTS.* : :

. Decree agamst wrong person a,soeprescntatwe—-Ewecutwn, ayplwatwn for—Objec :
tion to application by person not party to’ decree—Failure "of exercise: of - juris-
dactzon vested by law—-Excraardmm Y jur zsdactton—‘cwzl Procedure Cade (A ct
XIVof1882), Sec. 622. R
A person, not a party toa suit, i is not entltled to obaect to the 1sauc of a.n order

for execution of the decrees .- - -
* Apphcu'non, No. 27 qf 1893, under the extraardmary ]unsdzchon.




