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hands of:a stranger.  In the present case no ‘special - custom 107
circumstances have bee ut forward to establish such nvomnh‘b‘ﬁ"‘

AR U A %5

The avreement of the’ morto-a,oror to be responsible for the revemle"
while tending to show that the land was not considered : exemht?
came to an end, as explained by the Subordinate Juda'e Wlth ihe-
extinction of the equity of redemption by the Court sale Whlch-_
transferred to the purchaser both the personal rights-and hablh.
ties of the judgment-~debtor.

We must therefore, confirm ‘the decree Wlbh costs..

Decree con_ﬁrmed

 APPELLATE CIVIL.

Before Mr, Justice Jardine and Mr, Jusficc Rdnade.

BHIVRA'Y (oriaiNaL Dprmmut'r), ArPELLAm, V. SITA’ A’M
(or1GINAL PLAINTIFF), RESPONDENT.*

. Hindu law—Joint famz.ly—-Pthman—Accou»ts-M'a.nager.e lmb:hty to: account_

R;ght to masue profits previousto partition— Mesne profits subsequent to partatzon, -
how recoverabl e-—-C’wd Procedure Code (Act XIV of 1882), Secs. 13, 244,

: Although, as a general rule, no member of an undivided Hindu family can havé"any
claim to mesne profits previons to partition, yet mesne profits may be allowed on -
partition where one member of the family has been entirely excluded from the enjoy-
ment of the propert) , or where it has been held by a membﬂr who claimed to treat xi;
as impartible, and, thercfore, exclusively his own, :

' W.Vhere a decrec for pa.rhbmn is silent about mesne profits subsequent to t‘he mstltu- »
tion of the suit, a party is at liberty to assert his right to such profits by a separate
suit.  Section 244, para. 2 of the Code of Civil Procedure (Act X1V of 1882) expressly

reserves such a right of suit,

Skconp appeal from the decision of W, H. Crowe, Dlstncﬁ'

Judge of Poona, in Appeal No. 88 of 1892..

The plamtlﬁ‘ Sitardm Balvant Potms .sued to - recover
Rs. 1,288-11-10 on account of his share in certain cash allowances
payable to the defend:mt Bhivréo "\Iédha\r o from the Govern-5
ment treasurles at Poona, Ahmednaﬁan" bhrlgonda, bholépur,
Bégcsg Mangi, and Dadegaon.

* feoond Apfweal, No. 751 of 1892,



VOL. XIX] - BOMBAY SERIES. 533

“The parties to the presént; sait-belonged to'the Potnis- famxly. 1?&‘2
miendant was the- representatwe of the eldest branch.: : Bgmuv, '

&naﬁm

P

iﬁ"lSSl one Atmaram Keshav, a member of the Potnis fam:ly,
ﬂ-l‘ed a suit for pmrtmon of the family estate consmtmg (mter alm) :
of the cash allowances in dispate i in the present case. "

The plesent defendant was defendant No; 1 in the partltlonv
.;,suklt‘ while the present plaintiff was defendemt No. 5 in that suit.

Y

At Lrnmdant anntandad in +h ou S‘ t t‘qaf- t}a hullk n# 4

mL wnd A
.Lut: }_)Lcucuu ASIeNnGany conienaeh 1o wvila

: the propeérty was saranjim and, therefore, not liable to partition
“according fo the custom of the country.

e

rs

The partition suit was ultimately decided by the High Court

on 2nd December, 1890 (see I L. R., 15 Bom,, 519).

'l‘he High Court held that the property in dwpute was partible,
and ordered a parfition among all the co-sharers according to
their respective shares. The present plamtlﬁ (Who was defend-
ant No, 5 in that suit) was declared along with h1s two bro-
‘thers to be entitled to a third share. But no order Was made in
‘regard to mesne proﬁts

+In 1891 the plaintift ﬁled the present suib to recover his share |

n{? Hm cash allowances received hv the . dpfpndanf from Gnvprn.

-ment during the years 1887, 1888 and.1889, 4. ¢.-during the thlee
years preceding the decision of the High Court in the partition
suit. - : -
~ Defendant pleaded (inter alw) tha.t as no order for mesne pro-
fits had been made in the partition suit, the present snit was-
barred by sections 13 and 244 of the Code of Civil - Procedure
- (XIV-of 1882). '

‘The Court of first instance overruled this objection and:
awarded the plaintiff’s claim.

This decision was upheld on appeal by the District J lidg.e,.
;Thé defendant thereupon prefered a second _appeal to the High

‘ (‘mwi’_ ' -
Mahddev C'hzmnaﬂ A’pte for appellant

Mdnekshah Jahwngzrskah for: respondent.
B 334—4
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“The following anthoritiés were clted in'argument : --La,lshman

- Ddada Ndaik v. Rdmchandra Didé 1\’azMU Konerrav v. uurmv\"

Sakkavdm- v. Hari®, Jugmohandis v. Sir Mangaldas®, Madan
Mohan Lal v. Ldld Sheo Samker®, Venkobd v. Subbdnnd®,
Pamgnﬂfrndoon Désy v, Kdshindth nnH(7) Prmn fonfﬂr‘/rv an‘
Rdyagcpala@’ Mon Mohun Sivkir v. The Seefetm y of State fw
Indm in Council®, Ddmodardés v. Uttamrim Minekldl an,

RANADE J.:—The main contentions urged by the a.nne]lanb‘
have direct reference to the proceedings in the. partition suit
No. 458 of 1881, which came up in appeal before this Court, and
was finally decided on 2nd.December, 1890. This partifion suit
was brought by one, A’tmérdm Keshav, a sub-sharer of the.
Potnis family, to which the parties in the suit before us belong,
for a pa,rtition‘ of his shares in certain properties including

nnnnnnnnnnn L o1lA dhan with tha nacna mealic A0 £l

B bual.ulgu.ux \,a.au. uuuvvauut: UUgUUlIUL Wil Uii¢ miesne PLULLUD UL . wue

same. The present defendant was defendant No. 1 in the._pa;ftl-v
tion [suit, and the present plaintiff was defendant No. 5, and he
filed a written statement, in which he urged that he had himself

agth share, which had nob been separated by the present defend-'
“ant No. I's father, and that if his share were sepamted he had’.

no objection to allow partition of Atmérdm’s sith share, In the
partition suit, the Court of first instance awarded Atmirém the
shares and the amounts claimed by him, subject to certain deduc-
tions and conditions. The present defendant appealed from that

‘decree, and so also the present plaintiff with some of the other
‘defendants preferred a separate appeal, and one of the grounds

urged in this latter appeal was that the lower Court had erred
in, not directing a partition of the whole property between all
the sharers, according to their respective shares. The High
Court reversed the decree of the lower Court, and declared the
respectlve shares of Atmarém, and of the defendant and plmn’mﬁ

in the present suit, as also of the other sharers in the Potnis

famﬂy. The present plaintiff, who was, as stated above, defend~_

oL L.R 1 Bom 561, 6).1, L. R., 11 Mad., 151.
(» 1. L, R,, 5 Bom,, 589, 3B . L.R,1(0.C.J)
(3 L L. R., 6 Bom,, 113, ®) L. R,, 9 1. A,, 125,

® 1L, R., 10 Bom., 528, © I, L. B,, 17 Cale., 968,

) T. L, Ryy 12 Calo, 482, 9. I, L. B, 17 Bom., 271,
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«antNo, b in the palbitidn suit, was declared, along with his two . :18%4 ‘f'
- tbrothers, defendants Nos. 6, 7 in that suit, to be owner of a §rd . Barveay

d‘mvn Nr\ ardanr waa mada in vagard +a moeans neafita . v‘
VLS VLUUE VYA 1LLGUT 1lL LUbQLu ll\.J LGOI lll-UuUD. . . ] 1s!’r“:_n ‘.'M'

: ’I‘he present suit was brought by defendant No. 5 in the parti-
_ tlon smt in 1891 to recover from defenda.nt who represents the
emesu branch, the amount due Tor plaintiff’s sth share of the saran- .
Jam cash allowances paid to the defendant from the Government
. treasuries of Poona, Ahmednagar and Sholdpur, and the claim
“was made for the three years preceding the decision of - the
‘partition suib in the High Court, namely -(1887-1889)."  Defend-
“-ant, among other objections, urged that as no order about mesne
profits had been made in the partition suit, plaintiff’s claim for
the same was not maintainable under sections 18 and 244 of - the
Code of Civil Procedure, The Court of first instance overruled
this ‘objection, and allowed plaintiff’s claim in part, and thxs
decree was affirmed in appeal. -t P

. Before us, the appellant’s pleader mainly rested his contentmn
on the third and fourth grounds.set forth in the memorandum of
appeal. He urged that the Potnis famlly must be regarded as
having remained joint till the decision of the partltlon suit in

‘ Decembel, 1890, and as the final decree only declared the sha.res,
and did not allow mesne profits, nlmntlﬁ’s present clmm could
not be maintained. It was contended before us that all the pal-
ties in a partition suit are both plaintiffs and defendants as
a,ga,mst one another, and that it has been settled by a lorig course
of decisions that, as a rule, the sharers are not liable to be called
upon to account for past receipts or disbursements, and that the
present plaintiff had no right to claim his share of the recelpts
for the three years preceding the final partition decree of 1890,

since it was really a claim for mesne profits, and that claim was
not reserved or allowed by the decree. In support of -thess
contentions, the following authorities were cited : —Lakshman

" Déddd Naik v. Rimehandra Dddd Ndik®; Konervdv v. Gurrdu®,
* Salchdrdm v. Hari®, i ugmohandws V. 6‘m Mangald §9, Madmb

(l)ILR IBom 561 I.LR 5 Bom,, 48 mAp (P. C,)
(z) It L R., 5 Bomu 589 ot (3) I LC Bl’ 6 Bom" 1135
(4) .I ;l Rl; 10 BOmo, 508
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~Mohan v. Lald Sheo Sanker®, Venkobd V' Subbdnnd®. :On be-
h I\alp 'p +!1tx 'nntcnr\hr“nn '?\;fu -nffn-nn"rn‘-\n (:l "'1'\0 'Fn.”nttn'ng rh]_

L Vl-l Vilw LUDP u.uUuu ALl e AVLGLEITOLOIIGLL UJ.UU\.L VI1iT Lalx
ings :—Ranganmant Dase v, Kasindgth Duti®, Rdaja Venkata v, ..
Rdjih -Rdjagopdld®,. Mon Mohun Sirkdr v..The Secr etary . of 3

- State for Indm m C‘ouncd@ Démodardds v. Uﬁtammm Mwne}’c-;l,
nldl(‘”

+:0n-a careful consideration of these authorities, we feel satisfied

- that (1) while, as' a general rule, it is true inthe words of M.
“‘Mayne (5thed., para. 429) that “ nomember ” of an undivided Hmduf"

family “can haveany claim to mesne profits previous to partition;™

" because it is assumed that all surplus profits have, from time to
‘time, been applied for the Venefit ” of the family, yet (2), that this-
is only a presumption, and that “mesne profits may be allowed on

" partition when onemember of the family has been entirely exclud-"

ed from the enjoyment of the property, or where it hasbeen héld’:“
by a member of the family who claimed a right to treat ‘it ‘as
impartible, and therefore exclusively his. own.” This latter -

_ condition is fulfilled by the defendant in this case, for he has ‘all
‘along contended that the saranjim property is impartible, andin"

his written statement he urged that even the High Court’s decree -
was not final, as he intended to prefer an appeal to the Privy-
Council. Mr. Mayne cites in his text as authorities for his.
second statement Lakshman Didd Néik v. Rdmchandra Dddd
Néik @, and Konerrdv v. Gurrdv®. In the first case this Court -
only decided that the defendant, who was a brother of the plaintiff-
seeking partition, was not liable to account for monies received by

him from his father while living in commensality with him and his

‘brother, unless the eircumstances suggested fraud. - In the second{f

VIR E LS

. case,. the Court held that in the case of joint en]oymenb or egjoy-

“ment by different members of different portions of the family pro--
perty, the Court will not, except under special circumstances, order
'a.n account to be taken of past transactmns, but will make division’
. 8f the property actually existing atthe date of partition. Melvill,’

3 5 1emarked (ps 595) in the course of the Judament dehveled by

MILR1Mme°’ @ILRINM%%B
@ 1, L. R,, 11 Mad,, 151, ® 1. L. R., 17 Bom;, 271,
(3) 3 Beng- Il. B-, 1 (O. C. (Jl)! (7’ IO Il R 1 Bomi, 561.

‘@ LW R,9LA,125, wLL&mmmwa
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‘hlm, that -« the’ ordmary rule, no doubt, is that the members of
‘an-undivided Hindu family are not entitled to-an account of

[ N NP B ) IR RS SUn Ry
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e
‘been- entirely excluded, there might be good grounds for order-

ing an account.” The decision in Sakhdrdm v. Hdri® only

ruled that the Court of appeal could vary the decree of the lower -
.Court in a partition suit, if such variation was, rendered ‘neces-
sary by the death of one of the -sharers before the appeal was
.ﬁna.lly decided. This ruling does not conflict Wlth the - decision

in J uqmohandds v. Sir Mangaldas @, where it was held that
- the partition must be made of the property as it ex1sts at. the
date of the partitiomsuit. None of the authorities elted by tho
nnnnnn Tas 1, [ a owd -

appmm,uuu picater bl‘L‘l% buppux.ub .uhc EXUICHIC p LUIu ud.i{en
up by him. The proposition he contends for is only true as

a general rule, but it is based on a plesump‘mon Whlch -may’

be rebutted.,

The whole question of a manager’s liability to.-account was
considered in the judgment of Sargent, C.J., in Ddmodardds
v. Uttamrdm Manekial®, It was there held, after a review
of all the previous decisions, that, besides the two. cases noted
by Melvill, J., in Konerrdv v. Gurriv®, a manager may be called
upon to render an account if any of the plaintiffs were minors,
-and he had obtained a certiiicate oi administration, = L'his last
‘exception has no bearing in the present case, but the Chief Justice

Jaid down the much larger proposition that there .was nothing

¢in the custom of the Hindu 'Fn‘mﬂv which would 111Q+1‘Fv the

LOAV N L RS auailll viiy

~manager in refusing to give any account whatever of his- man-
.agement on the occasion of a partition.” In a  Calcutta case
~—Ranganmani Ddsi v. Kdsindth Dutt®—such an account was
ordered where the property was a banking business, the pro-
fits of which were divided in certain proportions among the
undivided members. Mesne profits. were similarly allowed by
- their Lordships of the Privy Council in the partition of a
~+Zaminddri, where the defendant claimed that the Zamindéri was
- impartible—Rdjd Venkata v. Bijih Rajagopila®. This is exactiy
~ ® L L.R,6 Bom, 113, @ 1. L, R., 5 Bomi, 589. .

@ 1. L, Re, 10 Bom., 561, ) 8 Beng. L By, 1(0, G, 3.),
@ I.Ln R, 17 Bom,, 271, .® LR, 9L A, 125,
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the case in the present instance, Tt may, ther&ofefbé"""éafi_alﬁr
held that the general rule has no application in the present case,

‘which falls naturally within one or other of the exceptions noted

above, more especially in the extract from the Judgment of
Melvill; J., in Konerrdv v. Gurrde®, - ' : AT

Tt wa.s, however contended that though defendant mlghb have
been Lable to account in the partition suit, yet as no such order -
was made by this Court in 1890, plaintiff’ has no nght to cla.lm
HIB blldz.le OI TIHB PI'OUBS for Dﬂe precealnﬂ‘ um ce years . .u) appears K
to us that this contention also is not well founded. In the partl- |
tion suit, the present plaintiff was only a co-defendant, and
though in his written statement filed in 1881, and in his appeal
in 1884, the present plaintiff claimed a separation of his share, ’

_-he made no claim for mesne prohts The plaintiff could "not
well be expected to make a claim in 1881 and 1884 for his. sha,re -

of the profits of 1887-89. The decision in Venkoba v, Suls

“bannd® relatés only to a. claim for mesne profits prior to’ the

date of the suit, and it was there held that if a plaintiff omitted
to claim mesne profits or rent for such prior years, he could not
under section 43 bring a separate suit for them. The ruling of

the Privy Council in Madan Mohun v. Ldld Sheo Sanker®,
.also-had reference to the profits which had already accrued -

due at the institution of the suit. The reason assigned for -
disallowing such a claim is that the plaintiff could have joined
the claim-for profits along with his claim for the property. - This -
reason does not hold good in respect of subsequent profits.. “All

- doubts, howeéver, are removed by the latest ruling of the Calcutta

High Court in Mon Mohun Sirkéir v. The Secretar y of State for

sl whana 1+ woa avnvacaly hald that € wwhawa o

szw 'l:ﬂ’/ uuwuou ", WAUCLT b ywad UAPLUBQ.I.J’ 1i01U ylitve WICLO o

decree for possession is silent as to the mesne profits between" the

date of the institution of the suit and the delivery of possesswn,
'a separate suit will lie for such subsequent mesne profits, and -
sections 13 and 244 of the Code are no bar to such a suit.” - The, '
- Privy Council decision in' Saddsiva Pilldi v. Rimalingd P@llao@ 1

Was to the same effect, as it laxd down that where the decree B

O LLE, 5Bom, 5%, ® I L, R, 12 Cale,, 482,
@ L, B, 11 Mad;, 161, @ I L. B, 37 Calc.,, 968,
48 L. Ry, 21 A, 219,
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-wag silent about. mesne profits subsequent to the institution of the 1894
smt plaintiff was at liberty to assert his right to such profits in a BHIVRA Y
separate suit, . See also Mussummat Bebea Sahodra v. Roy Jung o A‘; - ;[.'
Bahddur®, There is in fact no room for a difference of opinion =~ =

; on this pomt as para. 2 of section 244 expressly reserves such a

g ngm; of suit. We must therefore, overrule this contertion of
the appellant. ‘

" There was only one other contention urged by the appellant "
a.nd that related_ to the vadilki allowancs. The defendant claim-
ed a right to deduct 1,200 Rupees reserved to him by the parti-
tmn decree out of the monies received by him, and contended that
1no deduction should have been made in respect of the proportmn
chargeable to the allowance received from the Sé,tara. Treasury,

~ which was not included in the plaintiff’s claim. We are not
dlsposed to hold- that the defendant has a first charge of the sort
cuuwuubu for uy him, The vadiiZi allowance must be rameamy
apportioned. We accordingly reject the appeal, and confirm the

‘ decree of the lower Court with costs on appellant.

Appeal re]ected
(D L,R,81 A, 213,

APPELLATE CIVIL.

. Befora Mr, Justice Bayley, Acting Chief Justice, and My, Justice Fulton,

A\TDA’NA'PA (PuRrCHASER), .APPLICANT, v. BHIMRA'O A’NNA'JL 1894,
: AND ANOTHER (DECREE-HOLDERS), OPPONENTS.® ... . July 3,

-

" Hgecution—Decree—Decrees of different Courts against same judgment-debtor—
~Lieawve given by both Courts to judgment-debtor to raise amount by private sale—~-
-Civil Procedure Code (Act XIV of 1882,) Sec. 305—~Confirmation of suck sale by
one C'ourt-—Subsequent apphcatwn Jor confirmation to other Cour t--Practwe-
Procedme

Panchhngépa Baslingzpa obtained a decree against Venubdi in the Court of the
Second Class Subordinate Judge at Saundatti, He applied (darkhést of 1892)
- for execution, but Venubdi, on 19th April, 1893, obtained permission, under section .
© 305 of the Civil Procedure Code (Aet XIV of 1882), to raise the amouut of the decree
Lo —ifern 2o coTa awe e b fa 11 Toesn o Qog 4hin Aner Boad Lo 2L 1

- UY private sale on-or pelire vne 6th o uiig, J-oco, via€ 4ay nxXed 1ar oae saie. Dne ODUMIIGCL
.8 certxﬁca.te of leave under section 3005,

. Apphcatmn, No, '8 of 1894, under extraordinary Juusdxetxon. o



