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approach. the subJect with calmer ihmds on ea.ch sade. |

Attorneys for plamtlﬁ's s=—Messrs. thtle, szth, Nzckolsoez and. _
Bowen. '

Attorneys for defendants ‘-—\Iessrs. Pay’ne, Gilbert: cmd Sa ydns.

i

"APPELLATE CIVIL."

Befow Mr J ustice Bayley, Acting Chzej Justice, and . Mr. Justice Fultori.

B \’LKRIbHNA MHA’DSHLT (ORIGINAL DEFENDANT No.' 1 ), APPELLANT,

v. VISHVAN A’TH KESHAV JOG (ORIGINAL PLAINTIFF), REspoz«nmr.

Khdsgi (p7 ivale o7 personal) Zancl of @ Meotz sharer—~Mortgage of the. Lhotz takslum

(a/un c)—Sale in a.recutwn of a decree_on the mor tyage—-—l-’armt@on amonyg the fchon

sharers—Interest acquir ed by Ji the purchaser at the execution saZe—-Agreemeﬂt by the

mortgagor to be responsible for the revénué—Agreement coming zo an eml wzth ‘the -
© extinction of the equity of redemption. : s : : -

R

Tt

Primd facie all land not shown to be alienated is liable to assessment, and the mexe :
fact that no revenue was paid by a khoti co-sharer in respect of lha.sgz (private ‘ or

-personal) land in his occupation is not sufficient to prove, its exemption from liability

“hen it bas passed mto the han(ls ofa stranger.

One Sadéshw, a sharer ina Khoti village, morhgaged his Umsg’b lnnd appertammg(
"to his share in the khoti to the plaintiff and undertook to pay the Government " dues
“on it, Plaintiff got a decree on his mortgage and in execution the land was sold; and
-purchased by defendant in the year 1878, In the year1881 the khoti sharers effected

" partition. In 1883 defendant took possession of the iand. In 1384 and again in 1885

Sadashiv having mortgaged his takshim (share) including the &kdsgiland to plaintiff,
the latter as mortgagee brought a suit to recover maktd (fixed) rent in kind payab]e
forthe khdsgi land purchased by the defendant.. : :

_Held, that asthe partition between the khoti sharers took place after the executxon

.sale, only the occupancy of the land was sold to the defendant, and that the pla,mtxﬁ
. was entitled under the circumstances to recover a fair assessment. -~ -,

Held, dlsallowmg the defendant’s contention as to exemption from’ payment of the

~ fent, that thé agreement by the mortgagor to be responsible for the revenue came to
- an end with the extinction of the equity of redemption by the Court sale, x

SECOND appeal from the decision of T. Walker, Assistant Judge

. ‘nc Ratndoiri nhnﬂvh“ o the A‘JPI"Pﬂ of Rdo Qa,heb B Yu Gubte.
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Second Class. Subordinate Judge of Sangameshvar in the Ra.t.na-' :
giri-Districts .

% Second Appéal, No. 738 of 18924
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The facts of the case were as foIlows -

" Saddshiv Raghunéth Levalekar had a shatred (takshim) in the |
On the 23rd June, 1874, he

khoti of the village of Levale.
- mortgaged with possession a certain- field or thikdn which was
khasg: (private) land pértaining to his share situate at the said

village to the plaintiff, and undertook to pay the Governm‘ent‘ '
assessment thereon. In 1875 the plaintiﬁ' obtained a decree on .
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In 1881 the khoti sharers in the village effected a part:tlon in-

which the field in nuestlon was a"nttpd to Saddshiv.

411 1-_-_. Yils 2222

- In 1883 the first defendant took possession of the field.

In 1884, and again in 1885, Sad4shiv mortgaged with posees-
sion his share to the plaintiff who, in the year 1890, as mortgagee,
brought the present suit against the first defendant and Saddshiv
to recover maktd (fixed) rent in kind and the local fund cess,

Rs. 55-8-0, for the years 1886-87 to 1888-89 in respect of - the
thikan.

The first defendant set up his purcha,se at the execution sa.Ie

and contended that as the mortgage bond on which the decree '

was passed and property was sold contained no stlpula,tzon for
the payment of ‘the maktd rent and the local fund cess, he was
“exempted” from the payment of:- the same, and that the rent.

.
¢laimed was n woosoiva
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The Subordinate Judge allowed the claim to. the extent of
Rs. 38-12-9. The following is an extract from his judgment : —

< The question, howpve: remains whether the first dpfcndant is liable to pay any such
“vent, Defendant No, 1 pleads exemption from that rent on a double ground. His
"first contention is that he is not liable to pay any such rent because he purchased the
.land in execution of a decree obtained by the plaintiff on a- mortgage-bond which
_stipulated that no Government revenue or-rent should be paid in respect of the land,
"There is no dispute that the- decree which led to the auction-sale. was obtaired on such
3 bond and Exhibit 15, which is a copy of the bond, shows that the p]amtlﬂf was not
“to pay any Tév enue or rent in respect of the land durmf’ the continuance of the mort-
~'aage. But I'do not think ‘that the’ st1pu1ahon can avail the first defendant. ‘The

- stipnlation was to bind- the plaintiff and- Sadishiv during the continuance: of the

~mortgage transaction only, and I apprehend that it would not have e‘:empted the

plamt:f‘ fxom the pf:yment of the Govemment revenue cn the la.nd after the
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extinction. of. the mortgage, if he had purchased the land, The liability to pay the

Government revenue on a land is annexed to it and the real rmvnm'f or mn-mﬂnntmn nf

" the st)pnlatlon under consideration was that Sad4shiv was to pay the" Govemmeuf;

revenue on the land as long as the plaintiff ‘should continue to hold the land as his:

» .
mortgagee, In other words, Saddshiv was to pay the assessment on the land only, as.,

long as he held the eam y of redemption in it. Sad4shiv’s liability to pay that assess-
ment or rent ceased as soon as he lost the equity of redemption, It is true that where .
a mortgagee obtains a decree on hlS mortgage and brings the mor bgagcd properby 40
sale for the purpose of satisfying the mortgage-debt, the interest of both the mortgagor
and mortgagee passes to the purchaser as laid down in Sheshgiri Shdnbhog v. Salvador,
Vas) 5 but the first defendant’s acquisition of such interest in no way affects hls
obhrratmu to pay the Government revenue on the land, which is at all tunes aunexed
to the land, Defendant No, 1 could not have escaped his ha.bxhﬁy to pay the
assessment on the land if it had been situate in a dhirekari village, and it makes no -
material difference in the naturs of the payment because it is styled mcmtd by reason..
of the sitnation of the 1and inan m‘tm village,” o

On a,ppeal by the first defendant the Judoe conﬁrmed the
decree on the ground that the defendant had oy his purcnase at ©
the execution sale obtained only the right of - occupancy of the
land, and that Sadédshivs khoti . rights therem had’ remamed

o

unaffected
" The first defendant prefel red a second appea.]

M danekshah J. Taleydrkhdn, for the appellant (defendant No 1) N
Saddshlv mortgaged the field as his own. Being a khoti sha,rer.
he had not to pay anything in respect of the land to. anybody,
nor eould,,. he as a khot recover rent from himself as tenant.
Whatever rights Saddshiv had, passed to us by the Court sale;
the plaintiff himself as mortgagee caused the land to be sold.
Under the mortgage-deed he was exempt from the peyment of
assessment. He cannot, after the sale, seek to recover assessment
from the purchaser. A grantor cannot derogate from his own grant
—Elphinstone on the Interpretatmn of Deeds, Rule 57, The
‘plaintiff acquired no right over the field, as it was not mentioned
in his deed. The partition effected by the khoti sharers in 1881
cannot affect us. The managing khot pays the assessment and -
recovers the rents in a khoti village. But the plaintiff's suit is -
not to recover assessment on the ground that he has paid it to

s

.“) N

. the indmddr or that he is liable to pay it ; nor does he sa.y that
he is the managing khot of the v111ao'e. -

@ I L. B, b Bozp,, .
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Vasuclev G. Bﬁa,ndcukm for the respondent (plaintiff):—A
. kbot in. possession of ]»hasq» land is a tenant in respect of that.

land -of the whole khoti co-parcenery 1ncludmg himself—Rém-
chaﬂdm v. The Collector of Ratndgiri®. In the absence of a

speclal adreement among the khots, a khoti sharer is liable to -

:pay rent in respect of the kkhdsgi land in his possession, though
‘as a matter of arrangement it may not be levied from him; but
.2 purchaser from him is liable to pay rent—Rdmchandra Y.

», .
Visajz(“‘ By. the Court sale defendant No. 1 only acquired the

tenant right of Sad4shiv over the land, and the plaintiff, who is
mortgagee of Sadéshiv’s khoti takshim, is entitled to recover rent
from him, as it has not been suggested that there was any
special agreement among the khoti sharers exempting the land
from payment of rent. The agreement in the mortgage-deed
came to an end when the thikdn was sold. The objection on the
ground that the plaintiff was not a managing Lhot was not taken
in either of the lower Courts.

FULTO\T J.:—As the sale of the thilidn to the first defendant

took place in 1878 while the partition of the khoti between
Saddshiv and his co-sharers was not effected till 1881, we agree

with the Assistant Judge in thinking that only tbe occupancy of -
the land was sold, and that therights of the body of khots, which

have now by reason of the partition and subsequent mortgages
become vested, so far as this thikdin is concerned, in the plaintiff
remained unaffected. It was indeed contended that the tiikdn
was not specifically mentioned in the mortgage deeds, and that,
therefore, the plaintiff had not acquired any interest in it; but
this argument fails, because, as pointed out by the Subordinate
Judge, it was comprised in Sad4shiv’s share, the whole of which
~ was mortgaged.

Under these circumstances, we think the lower Courts were
right in holding the plaintiff entitled to recover a fair assessment.
" Primd facie all land not shown to be alienated is liable to assess-
ment, and the case of Rimchandra v. Visdji® is authority for
~ holding that the mere fact of no revenue being paid by a khoti
co-sharer in respect of £4dsgi land in his occupation is insufficient
. to prove its exemption from hab]llty when it has passed into the

@) 7 Boms H, C. R,, 4. C, J., a4, - ® P, J., 1880, ps 297¢
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hands of:a stranger.  In the present case no ‘special - custom 107
circumstances have bee ut forward to establish such nvomnh‘b‘ﬁ"‘

AR U A %5

The avreement of the’ morto-a,oror to be responsible for the revemle"
while tending to show that the land was not considered : exemht?
came to an end, as explained by the Subordinate Juda'e Wlth ihe-
extinction of the equity of redemption by the Court sale Whlch-_
transferred to the purchaser both the personal rights-and hablh.
ties of the judgment-~debtor.

We must therefore, confirm ‘the decree Wlbh costs..

Decree con_ﬁrmed

 APPELLATE CIVIL.

Before Mr, Justice Jardine and Mr, Jusficc Rdnade.

BHIVRA'Y (oriaiNaL Dprmmut'r), ArPELLAm, V. SITA’ A’M
(or1GINAL PLAINTIFF), RESPONDENT.*

. Hindu law—Joint famz.ly—-Pthman—Accou»ts-M'a.nager.e lmb:hty to: account_

R;ght to masue profits previousto partition— Mesne profits subsequent to partatzon, -
how recoverabl e-—-C’wd Procedure Code (Act XIV of 1882), Secs. 13, 244,

: Although, as a general rule, no member of an undivided Hindu family can havé"any
claim to mesne profits previons to partition, yet mesne profits may be allowed on -
partition where one member of the family has been entirely excluded from the enjoy-
ment of the propert) , or where it has been held by a membﬂr who claimed to treat xi;
as impartible, and, thercfore, exclusively his own, :

' W.Vhere a decrec for pa.rhbmn is silent about mesne profits subsequent to t‘he mstltu- »
tion of the suit, a party is at liberty to assert his right to such profits by a separate
suit.  Section 244, para. 2 of the Code of Civil Procedure (Act X1V of 1882) expressly

reserves such a right of suit,

Skconp appeal from the decision of W, H. Crowe, Dlstncﬁ'

Judge of Poona, in Appeal No. 88 of 1892..

The plamtlﬁ‘ Sitardm Balvant Potms .sued to - recover
Rs. 1,288-11-10 on account of his share in certain cash allowances
payable to the defend:mt Bhivréo "\Iédha\r o from the Govern-5
ment treasurles at Poona, Ahmednaﬁan" bhrlgonda, bholépur,
Bégcsg Mangi, and Dadegaon.

* feoond Apfweal, No. 751 of 1892,



