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very texts on which the great dispute has turned, i. e., whether ETRE
at Hmdu law the adoptmn of an only son is vahd No hvmo- Bssivg B

adopt:ons to be wrong or contrary to rehglon or practlce :thereis  AUDA:
.o evidence of any such adoption being followed by caste‘meetin&‘

-or penance or ecclesiastical censure. The family guru, witness

255, says he doesnot know the Shdstras : and although his tongue -

declares these adoptions to be wrong, his acts speak differently,.

- as'he took a part without remonsbrance in the adoption under our
eomlderatlon in this case.

. The Court now confirms the decree of the Subordinate Judge.
of the First Class in all particulars: but adds to it a declaration
_ that the plaintiff-respondent takes the property awarded to him
- subject to the obligation to provide a sufficient maintenance for
"the first defendant Basdva : the costs of the cross-objections to
- be paid by the respondent and all the other costs of the appeal
“ by the appellants. .
Deeree conﬁrmeol. -

ORIGINAL CIVIL.

- Before Sir Charles Sargent, Kt., Chief Justice, cmcl My. Justice Farran.

H 'A. ‘AC\WWORTH, MUNICIPAL COMMISSIONER OF BOMBAY (om«: 1894.
GINAL DEFENDANT), APPELLANT, v. SHA' VAKSHA DHUNJ IBHA'I (om-' Decembc:i !
| GINAL PLAISTIFF), RESPONDEXT# | 10, 1.

_ Jlalmoa.s prosecution~Procuring wrngful execution of a wmmnt of arrest-- .
Reasonalie and probable cavse:

. ilhe plamtnt sued the .uumelpal Commissioner of Bombay for daiiages, auq,mg that-
the Commigsioner had maliciously and without reasonable and probable cause procured.
2 warrant to be issued against him on 24th March, 1892, and subsequently procured
that warrant to be executed at a time when its force was spent, aud under circum-
étances when it ought not to have been executed. From the evidence it appeared that
on the 21st Décember, 1891, a notice was served on the plaintiff under section 232 of.
the City of Bombay Municipal Act (IIT of 1888) requiring him to do certain drainage:
work upon premises belonging to him. The work not having been done, a summons
:ava s issued against hire on the 11th February, 1892, requiring himn to appear before the

* Suit No, 674 of 1392,
C g3l | R



486 -

’ 1894,

ACWOBTH
S

SHAVAEwIA .

DEUNJIBHAL

_THE INDIAN LAW REPORTS. = VOL.’XIX.

" Presidency Magistrateito answer a charge of not having complied with the a‘bove
- notice. The summons was returnable on the 25th February, 1892, and on that day

the plaintiff appeared, but the hearing was postponed until the 24th March, 1892, On

the 27th February, 1892, the plaintiff wrote to the defendant objecting to the nature

of the work he was required to do, and adding  after this explanation T will leave the
matter in the hands of the Drainage Department to do the work, and will pay the
expenses.” In reply to this letter the Executive Enomeer on the 21st March informed
the plaintiff that he must appear in Court on the 24th March and also requested him
to ¥ take the work in hand ab once and complete it within the time now allowed.**
On the 22nd March, 1§92, the plaintiff replied by letter stating that he did not under-
stand the work, and asking the Municipality fo get it done, he offering to pay the
expense, The letter ended as follows:—~*“I do not see any reason now to attend in
Police Court on 24th instant, as I am ready and willing to do the work.*” The plaint-
i#f did not attend the Court on the 24th March, ~On that same day (the 24th) a letter
signed by the Municipal Commissioner was delivered to the plaintiff, dated the 23rd
Ma:rc_h,‘ informing him that a *“fresh summons” had been issued against him for nob
complying with the requirements of the notice served on him. The Courts held that
thé non-appearance of the plaintiff on the 24th March was not caused by the receipt .
of this Jettey. On the 24th idem, in consequence of the non-appearance of the plaintiff -
in obedience to the summons, a warrant of arrest was issned against him. The daté:

" originally inserted in the w arvart for the plaintiff’s appearance before the Magistrate -

was the 7th April, but this date was subsequently altered tothe 2nd June, There was.
no evidence as to how or by whom this alteration was made, \The plaintiff having heard
on the 25th Maxch of the issue of the warrant appeared next day (the 26th) before
the Malgistra.te and surrendered, showing to the Magistrate the defendant’s letter of the
23rd March and explaining why he had not attended on the 24th, A note was made
of his surrender and he was told by the Magistrate to appear on the 7th April. ‘The
plaintiff, however, did not get the warrant cancelled. He stated that at the office of
the Presidency Magistrate’s Court he was informed that the warrant was with the

Municipality, and that he then went away aud did nothing more, On fhe 7th April the

Municipal Engineer went to the plaintiff’s premises and pointed out the work that
was to be done. He {the plaintiff alleged) told the plaintiff that e need not attend .
the Police Court that day, as he would get the hearing of the summons postponed for

a fortnight, The plaintiff then instructed a plumber to do the requisite work, which ‘

was completed (as plaintift alleged) on the 26th April and was passed and approved

by the municipal authorities, The plaintiff swore that he attended the Police Court °

on the 21st April, but apparently did not bring his appearance to the notice of the
Magistrate, 2s the municipal officers bad left the Court before he arrived. He further
stated that he attended again on the 28th Apil, but was told by a municipal in-
spector that he might go away, as the work was done. Another hearing was apparent- :
1y ﬁxed on the 19th May, but the case was again adjourned $o the Ind June. On the
31st May the plaintiff was arrested in execution of the warrant of the 24th March The
ewdence was that on that morning, at 8 o’cleck, a municipal mspector (Hormasp'

Oryrantsl) whae waa not ealled a3 g witness at the hearine .
Lurseu}i; wald Was 1oL oallch I 14

VIICES at 12l aeanng, rhuuuutpduf{eu uy a pouce
sepoy, went to the plaintiff’s house and pointed out the plaiatiff to the sepoy, who

arrested him and took him in custody to the pohce statxon and subsequently befor'*-
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_the Magistrate. He was released on depositing Rs, 26 as security for appemmg

when required, On the 16th Juue the plaintift again appemed in the Police Court
when the summons was withdrawn, The plaintiff elaimed Rs. 10,000 as damages -

ion, wrongful arrest and detention in custody, and false impri-

Larvanalietars 1y oSECh
o uwuuuxvu prosccn

sonment.
The defenda,nt duned that he had applied for or obtained the warrant for the

plaintiff’s arrect, or that he or his servants had anything to do with the axrest or was .
Tesponsible for it, save that a sub- inspector who knew nm:mng of the warrant had pomt-

ed out the plaintiff to~a police officer af the latter’s 1equest He further demed‘

that the proceedings were malicions and without reasonable and probable cause, The

IOWer Court (ftarling, J.) held that the defendant was liable for the Mono'ful etecu- .

A2 AL 4T he warra snd oeenl u.d—l. e PRfre s J T nermedn T LT Vadda. D
LIUIL UL Al arranv nsa&ubu (8L Pm.luw..u., anda awardeu tieé iavier s, UUU. Ull d,pped],

Hel«l affirming the deeree of the lower Court that the defendant was liable, On the

28th April at any rate the warrant in question was a spent warrant and could not be..
properly -executed, as it was, on the 31st May, As the warrant was issued by the

Magistrate of his own accord, the defendant would not be Iiable for its esecution {as
shown by the case of West v, Smaelliwood(1)) unless he or his subordinates took an active
part in executing it.  The mere circumstance that the plaintiff was pointed out to the
police officer who exccuted the warrant by a municipal inspector might not of itself
amount to taking an active part, But there were special circumstances which should:
be taken into consideration in conjunction with it. The length of time which elapsed

"before the warrant was executed, and the alferation of the date in the direction com+

3ained in the warrant as to taking bail, not explained in any way and which conld not
have heen made by the police, pointed to the warrant having been, if not in the actual

‘ keeping of the municipal authorities at any rate under their ‘control, and to the police

having been set in motion by them. *Under these circumstances it was incumbent. on
the defendant to give rebutting evidence, and more especially to call the municipal
inspector to explain the circumstances under which he pointed out the plaintiff to the

. police officer who executed the warrant,

- Arppan from  Starling, J.
Suit to recover Rs, 10,000 as damages for the improper issue of
2 warrant against the plaintiff and for malicious arrest.

' In December, 1891, the plaintiff in Bombay was served with a

 notice by the defendant under section 232 of the Uity of Bombay

Municipal Act, III of 1888, to do certain: drainage work .upon
premises belonging to him in Bombay., The work not being
done, a summons under séction 471 of the Act was issued against

_him in February, 1892, requiring him to appear before the Presi-.’
" .dency Magistrate to answer a charge of not having drained his -

premises in compliance with the said notice, - The summons was

~made returnable on the 25th Febm_;ary? 1892, and on that day the
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plaintiff appeared before" the’ Mamstrate when the hearing was:
pasup uyd mn ‘,i" Lh 94‘"1’] \'fm'nh ]gqr)

On 27th February , 1892, the defendant wrote the following-
letter to t,he plamtlﬁ' —

# Drar Sim; ., beg to hnnw to your information and at the same time nrotest that
instead of decrease the nuisance, the Drainage Department mll increase e1ery day

" complaint under the following circnmstances,

& To my house there is a pucka pav ement gully and a cesspool well builg xu:cox'd'ixi'ge

. o the notice served on me under section 257, No, 1016, which is working up to thid

time without any hindrance and it (sic.) also open to the garden, This will be
certified by the inspector of the Health Department Now I am summoned, No. 346
before Magistrate not complying to put gully trap, &e. Y, therefore, inform you tha.t
T am ready to do the work ,but mind there will be an often hindrance of the free pass
of the water of the ndai to the cessposl, and there will be an-often complaint.’

« I’lea,se, therefore, be good enough to order not to disturb the present syatem. At
present ndni water runs into the cesspool by a good slope, and not a drop stops into thé
chunam and cement gutter which they wanted to shut up and choked often; at\
prelen‘b wa.tex runs ngh’o into tho cesspool, which waber every day removes by cu‘t

¢ All this pla.ce often vxaxted b) an inspector whose name I think Mr. Dosonere, whor.
will inform you about it.

¢ After this explanation if you insist upon me I wﬂl lea.ve the matter into the hands
of the Drainage Department to do the work and will pay the expenses and at the
same time they will be responsible for the future cleanliness and nuisance.”

In reply to that letter the plaintiff received the followiri’g: letﬁ'e‘i@i
from the defendant, dated the 21st March, 1892 :— ' ‘

¢ Srr,~Referring to your letter dated the 27th February, to the address of the
Municipal Commissioner, I have the honour to inform you that the case in the"
Magistrate’s Court, Girgaum, in respect of the drainage of your premises in Gowilia
Tank Road; has been'postponed to the 24th March, 1892, on which day it will be
necessary for you to appear. )

s have to request you that you will- takt the work in hand at once and satisfac~
tor 1“ complete it within the time now allowed.”

.On the 22nd March the plaintiff wrote as follows to the ’\Ium-
cipal Executive Engineer:—

“

“22nd Jl[arcfz 1892

“DEAR Sm,—-In reply to your No. 8119 of 1892, T heg to inform you that; 1 don’t
understand what to bave it doue, and at the same time to/ avoul the mistake I wxsh

you will kindly appoint one man to do the work toyour satisfaction, and T will pay
the expenses. :

- 1 use to attend my business from 7 A, till 6 22, SO i cannot show hun the
worL what you w anted to have it ; so please on recexpt of this letter send one Ticensed
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nT X1X.1 BOURA ) o
(O3 ¥ I ““"'J AP FRT LA & Jixwaninie i
plumber with instruction, as well as, please, inform him what money will 'be required to  , - 1894~
purchase the pipes, &,c., whmh I will pay him, E o T : AGWQRTH ;
«y myself don’t understand, so please get it done by the man of your satisfaction. e e
' " SmA” VAIIHA .

o« I don’t see any reason now to attend in Police Court on 24
,and wﬂlmg to do the work.”

On the 24th March the plamtdf recelved the following letter.
dated the 28rd March and purporﬁmg to be also a reply to his
letter of the 27th February :— |

“ No. 20922 of 1892,

L In answer to hns letter dated 27th ultimo, Mr., Shévaksha Dhunjibhai is referred

' tQ this office No, 17710 of 31st October last, and is informed that a fresh summons
has been issued against him for not complying with requirements of the notice served
on him.” .

' pr

instant, as I amready DHUNIIRHA'L

. The plamt stated that in consequence of this letter he d1d not .
attend the Police Court on the 24th March as he expected to be -
served with another summons; but on the 25th he read in a
ewspaper that a warrant had been applied for and obtained
acra.mst him for not having attended on the 24th.

. He a,ccordmoly went to 'the Police Court and surrendered

e I Yotdawe AF 4o 92..3 Mavsh. -
. ﬂlIIl&elI, bﬂU\VlIlU‘ to the HLagnw.d.uc the letter of the 23cd Mareh,

~and explaining- why he had not_attended: on.the 24th, A note
“was made of his-surrender and he was - told by the Magistrate to
- .appear on the 7th April,

- On the 7th April, one of the mumclpal engineers vmted the
plaintif’s premises and pointed out the work that was to be done.

He (the plaintiff alleged) told the plaintiff that the »hearmg»of
the summons would be postponed for a fortnight and that he need
hot attend the Police Court on that day (. e. the 7th April).

" The plaintiff attended the Police Court on the 21st April and
_again on the 28th April. On the latter day one of the officers

“of the Drainage Department met him at the Police Court and
- told him he might go away, giving him to understand that the

S allon Tand LAA“ :..AJ.LI,.,J Mo warlyr an tha nlaintifPs nramicoa
-luuul‘hCL u.u.u NCCIL STLLIOQ, LT WULS Uil VLT PIGALAL 5 pILUliises

Was comp]eted on the 26th April and was passed and a,pproved;
by the municipal authorities.

- *~ The plaint further stated that the plaintiff heard nothing _mox;e‘
aboub the matter until the morning of the 3lst May when he.
was arrested by a police constable (who was attended by one of



490
1ok,
- AGWORTI )

SHA'VARSHA
DHONIIBEA'L

THE IN-DIAN LAW REPORTS. = [VOL. XIX!

- the mumcmal mspectors) n executlon of the Warrant of the 24th
\![arch to which, as above stated, the pla.mtlﬁ' had surrendered

“The warrant when si wned by the Pleeldencx Mamstrate Waq in
the followmo form:—

+ “To all Constables and othel Her Majesty’s Officers of the Peace for the town of
. Bombay and the places subordinate thereto, -

“Vhereas Shivaksha Dbunjibhii at Gowdlia Tauk Road of Bombay stands cha.roed

PR SN 3 N ATl nina Ant gankion 999  vonw ane havahe Jinsntad 4a

“'ll.ll EUE vnenee Ul UL":H-LIL U.\. a\.ll.l.ul\,l.llal. £ACTy SECLILNH 2o, FUU AiT u!.u.,u_y Qiredseed o
arrest the said Shavaksha Dhunjibhai and to produce him at the Second Presidency
Magistraté’s Court at Bombay before such Presidency Magi stra,te as may -then be
. resents

" “Ifthe said Shivaksha Dhuonjibhal shall give bail himself in the sum of Rs. 25,
with one surety in the sum pf Re. 25, to attend before me on the Tth April,_ 1892, he:

nay be released,”

- When executed the date 7th Apml l*ad been erased with a
pencxl and 2nd June writt en above it.

The plmn{nﬂ' was taken in eustody to the pohce statwn and

1was subsequently brought before the Magistrate. He was then:
~ released on depositing Rs 25 as securltv for appearing when

requlred
 On the §th June, 1892, the plamtlff received the followmd

AP » N :

.lewer from the Executive Engineer of the Muni (,lpauvv —

€

¢ 81Rr,—In continuation of this office No, Dy —o 16 4 ! I have the honour to mform

3ou tha.u the case in the Magistrate’s Court, Girgaum, in respect of the drama.cre of
vour hremises in GQowalia Tank Road, has been nnefnrmpd to the 16#1\ June, 1892, 5n

JOULD Promises 10 Avalls Sals VS, 1as DUCIL PUstpnctt 20 2220 20 SR8, 2005, 0N

wlnch day it will be necessary for you to appear.

L | have to.request that you will take the work in hand at once and satxsfactordyz
compiete it within the time now allowed.” ‘

. To tlnt letter the plaintiff replied as iollows —

o L ¢ Bombay, 9th June 1892; £y
¢ JAmEs W, SyizH, ESQUIRE,
Mummpahty,

% Sr,—In rep]y to your letter dated 8th instant, I heg to inform yon thaf accord<
ing to your department’s instruction the disputed work has been done by the plumbex."v
sinee seven or cight days ago, and one of your inspectors, Iam told by my man wﬂ:h:
plumber, been in my absence to sec the work on the 7th instant, ¥ '

R

¢ You will please note thatas 1 am ignorant of the work, s0 Please see acra.m Whether
the piumber ha.ve worked to your satisfaction or not 5 if not, then insist upon “him 48
o more work, as the plumber is bound to do the work to your satisfaction
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_“T am quite at a loss to understand as per your letterNo, D.—299 of 16th instant
(April) which was'shown to the plumber who informed me that such work has beer

done since 26th April, except the present disputed gully trap thch was before dm.‘

allowed, and now you wanted to have i, so the plumber has put it since many daJ g

¢ You write to take the work in hand while the work done many days ago.

» ¢ Please pay a visit to the work before the 16th June,”

On the 16th June, 1892, the plaintiff again z‘zppe.a'red,in the-

' Pohce Court when the summons was withdrawn.

The pla,mtlff clmmecl Rs, 10,000 as damages “for mahclous

prosecutlon wrongful arrest and detention in custody, and false ‘

-

imprisonment.”

~ The defendant in his written statement (infer alia) denied that
he had applied for or obtained the warrant for the plaintiffs
arrest. He stated that on the 24th March the case was called

“on in the Police Court and that on plaintiff’s non-appearance the,
Magistrate had issued the warrant. The written statement fur-

_ther stated as follows:— | ' o .

. 8, The defendant says that neither he nor any of ‘the municipal au@:h'orities
eaused or had anything to do with the arrest of the plaintiff on the 31st May, 1892,
save and except that a sub-inspector who knew nothing about the issue of the
~warrant pointed out to the police officer at his request the plaintiff as the person who

appeared to be named in a warrant whick the police officer had with him for service,
The defendant denies that he was in any way responsible for the said nrrest or whab

followed thereupon,
%9, The defendant denies that the institution of the saul proceedmgs avu.mst the
piaintiff and the continuance therecof were malicions and without reasonable and pro-
cm A ook o tarmdian Tan ancbndy of tha v\‘__i _,.;'_E Wa_s iw

l)ulJlU bdusb, or bﬂdb ]Jllb bdlu. arresv auu u\_u.«uuuu I CUSivey va wvuv
: ?

- proper, wrongful and illegal as alleged.”

The case was heard by Starlin ng, J..

<?

- Russel? (with Lang, Advocate General) for the plaintiff. He

“cited Addlson on Torts (6th Ed.), p. 150; Ohuro/nll v. Siggers® ;
Joknaon v. Emerson® ; Morrell v. Martin®; West v. Smallwood®;
Starling’s Criminal LaW (5th Ed.), p. 257.

. Macpherson and Inverarity for the defendant. They cited
;Pollock on Torts (g.rd Ed ), p. 204; Huffer v. Allen® ; Bank of

C'J

‘o ™ 2. ™ ann )

S O B Xi, & BlL., .r.'.aat p- 937. 1 3
. 42 L. R., 6 Ex., 378, . . @3N &YW,
® L, R., 2 Ex., 15,

} 2- (% 0%
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.

' New South Wales v, Owston(n Metmpohfan Bank v: Pooley(z)' >
. Spencer V. Ja.cob<3) szson v. Veasey®; "Addison on Torts: (6th:
“Ed.), p. 160, ‘ o

STARLI\TG J --—Thls suit is filed by the plaintiff against the’
defendant, the Mumcxpal Cowmmissioner, to recover damages

from him for the improper:issue of a warrant against the plaint-

iff and for his improper arrest under that wairant. “The facts
upon which the plaintiff bases his case are fully set out in the

: plaint ‘but the plaintiff nowhere distinctly sets out the legal asp’eéﬁ"
- of his.claim.. I, however, gather from para. 14 of the plaint that
- he charges that the defendant, maliciously and without reasonable.
‘and probable. cause, procured a warrant to be issued against him

on-the 24th March, 1892, and that, subsequently, he nzaliciously“

-and without reasonable and probable cause procured that warrant
“to be executed at a time when its force was spent and under’
_circumstances under which it ought not to have been executed;‘ ang’_li

on this view of the case I shall found my Judgment.

~ The defendtmt in his written statement sets out his view of the
facts, and denies that the plaintiff has sustained any damawe, _a.nd;
that he is in law liable for what has happened. The plamtlﬁ' is
a man who, in the-opinion of the municipal officers, has ngen

- “endless trouble” to them by neglecting to put the drainage into

his cesspools into"a proper sanitary condition’; and I think that
their opinion is a eorrect one, and that the conduct of the plaintiff

_' before the 24th March, 1892, is certainly not such as to enlist the

sympa.nny of the Court with him.. uurmg the whole of the l‘Lt;tel‘

- half of 1891 correspondence was going on between the plaintiff
‘and the Health Department about the insanitary condition of the

“Iamhﬁ-' a dr n\nngrn ]\ni* nnfhtng' ur]'rnf'avov roan]fnﬂ tharafram and

on the 21st December, 1891, a notlce was served upon’ him under'
- section 232 of Bombay ActTILof 1888 requiring him to do certain

works. - That noticé was not complied with, and on the 11th Feh-
ruary, 1892, a summons, (which, however, bears no date) W&S

issued against the plaintiff for not having-drained his premlses in;
~compliance with the beforementioned notice and requiring him

to attend at the Girgaum Police Court on the 25th Febrqary, 18;)2.

(1) 4 Ap-Ca,) £50..° ® 1M, & M., 180,
(230 Ap. Ca.,.210, @15 T T (N: 8, 536,
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The plaintiff appeared on t at day, and the hearing of the case was
.postponed from time to time until the 24th March, 1892, On',thé.' _
24th March the plaintiff was not present, and the Magistrate, Mr.

Hamilton,, after taking evidenee of the service of the snmmons,

. -and, I presume, also taking judicial notice of the case having been

«called on before bim, and the plaintiff having been ordered to-
appear on the days to which it was adjourned, and especially on-

-the 24th March, all of which was necessary for his subsequent
Aaction, issued a warrant for the-arrest of the-plaintifi’ for non-

_appearance on that day. .That warrant, in my opinion, is on the

face of it bad. It simply recites that the plaintiff was charged

- with the offence of breach of section 232 of the Municipal Act -
-and orders his arrest. Now the Magistrate had no authority to.

issue a warrant against any one for non-compliance with a notice
issued under that section, for by section 471 of the same Act a
-neglect to comply with the provisions of section 232 is onmly
. punishable by fine. He could only issue-a warrant when he has
reason to believe that the defendant has absconded, or will not obey

the summons, or when the defendant fails to appear to the sum-.

- mons, and service of the summons in due time for him to appear
ds pr oved to the Magistrate (section 90 of the Criminal Procedure

-Code of 1882), Therefore, on the face of a warrant in a sum-
mons ca.ée there should appear a statement of the offence charged; -
that a summons was issued, that.its service wasduly proved, and
that the defendant did not appear—or, as in the present case,

that the defendant. appeared on a certain day, that he was then
Orderecl to appear on a certam other day, and that on the. latter
day he. did not appear, otherwise the warrant on the face of it
‘would appear to have been issued without jurisdiction. The form

3 nee 3im Mnolan:d $o e e DRarvenn? o T vatina ~nf tha Dnnna ¢t War_
COLME USU R pjaSdadiue 1S blvcu 11 .Ul.llu. S ¢UsSt¥e 0L vae reacd Y LT

rant of Apprehension,” Vol. V, p. 1117, No. VII of the Forms
of Process anunexed to the Criminal Procedure Code is for a war-
‘rant for the arrest of a witness, and that shows how such a docu-
~ ‘ment should be drawn up in a case ‘where a summons is ordinarily
~ the proper means of compelling attendance

'T‘]'\n\ O ‘lq non 'F{‘nwn n'"nroh 'Pnho waw i
. .L.A‘VAV 40 43U AU LER LAV UL LUL W Y Gl L ouid

_‘ -after non- obedzence to a summons, but a little consideration .of
~form 'No. II (Wa.rrant of Arrest) in connection with No. VII

c ar nnnncnr]
A Vil ALLU MO
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1894 will show that what I have stated above oucrht to have appeareci'
: -Acworru  in.the warrant in this ease. The form is as follows : « \Vhereas
QH”:’;KSH o - -——0f——stands charged with the offence of (here state the
gj)nmmméx. _.offence) you are hereby directed to arrest, ” &e. Now it is an’
‘elementary rule of law that the offence stated must be;_oﬁe for

which the Magistrate canissue a warrant ; the offence of contraven-

.ing a notice under section 232 of the Municipal Act is not éuch

an offence ; but the offence of having been summoned to answer

‘a contravention of such a notice and not appearmtr In answ er to-

' b'l1n]1 TIANG 1o ah ﬂ-‘,\“n.-. f B P | 41 PRI §

. wuvil ::uuuuuuo 1S suen an oience. UUlleliuUlJbl.y, Ollb bbubb‘lllﬁub
-of the issue of a summons and non-obedience thereto must appear
-on the warrant. This objection may appear to be a technical
one ; but in my oninioh the omission to_state the real cause for
arrest arises fr om a. want of appreciation of what that cause is,
.and is probably a cause of the subsequent nreaulamtles which I
‘shall bave to notice. The municipal officers have appmently ;
“not looked upon these warrants as merely instruments to compel :
‘the accused, to attend ab the next hearing, but as means of pressare
-by which-the.accused could be Lrought up at any time if he did =
‘not obey rthe notice served upon him ; for they are not e\ecuted‘. i
forthwith, or necessarily in time for the nexb heannc, but appar-
-ently are left in the hands of a police sepoy to be executed when he

. o £+ +n ovw to the wha
h?ug vlmc-, or "hcu hv S€E5 hnu YO eXeluid wiiein, OF wWaueii soiie

- municipal servant points out the sccused ; whereas they ought to--
be executed at once, and the accused kept in custody or held to bail..

Then the guestion Qriseg T—Tn\v wag it that the n] 11 vwac

ﬂ! -
& ALV AR ViAW uuuu -_ NS ¥ FLUD AU VIAGU  vix uml-’l.l.l. YWWAD .

‘absent on the 24th March ? He says that he dld not atten
in consequeénce of a letter from the defendant dated the 23rd
“March (Bxhibit G) in these terms (His Lordship read the letter
““above set forth and continued :—) Now that letter does not say
‘that “the plaintiff need’ not attend on the 2ith Maxch, though« ,
T am inclined to think that he might infer that as a fresh sum-
ffmons had been issued against him, the former one was cancelled
- and that he need not attend till the new summons was sewed
~upon him. But in order that this letter should have any eﬂ'ect';
. upon his.mind, it was necessary that he should have received it
_before 1.p.M. on the 24th, . He says he received it at hlS oﬁice in-
~.the Fort in the. forenoon of the. 24th, and in that {he i corrob0~ :

ez R
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‘rafed by his son. I canmot say that the evidence on behalf of

" the defendant, satisfies me that I ought not toaccept the story of the

"plaintiff and his son. The date 24-3-1892, 1-45 p.x., or else 7:45°

49
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acknowledging the receipt of Exhibit G would be a wery 1mport- :

ant piece of evidence if it wasin the'h'andwriting 6f the pIaintiﬂf"S

’
501, 118 H.u.uu.uux and a11s S0, A0WCVel, swWear 1v 18 1idu. - 10 1mic

it appears to be in a different handwriting to the initials and
written with a different pencil. Byriimji Ddddbhal says these
figures were there on the 17th June, 1892, when he made a pencil
memorandum in answer to the defendant’s first enquiry endorsed
on Exhibit Q; but if they were there then, I cannot conceive
why, in answer to the defendant’s enquiry when Exhibit G was
delivered, Byrémji did not reply “ on the 24th March, 1892, at

1-45 ».M.” ; whereas he only gives the date, and the defendant

has to dnake another enquiry about the honr. * If the case for the
.défenda}it had been that on the 16th-June enquiries were made,
“and that the date and hour were thén ascertained and noted
‘ atramst the initials as the result of the enquiry, T should have
"glven considerable weight to those figures ; but as that is not the
case, they did not impress me at all. T cannot give any weight
tothe evidence of the peon Ganpat Gopil, who professes to re<
~member all the details of the round he took when he delivered
this parhcular letter, whereas he cannot remember any other
round ; and a comparison of theevidence of this witness with
‘that of Byramji D4d4bhai leaves me with the feeling that on
this point I cannot give much weight to their evidence. Con-
'sequently, if I had definitely to determine this point, I think I
should have to accept the evidence of the plaintiff and hisson, I
should also have to go into the circumstances under which this
' _ietter was written and sent. It is alleged that it was written

‘under some misapprebension, but no evidence has been given as
‘to how the misapprehension arose or who was liable for this
‘mistake, except that Mr. James says he had nothing to do with
“drafting or sending it, though the draft is one which would issue
from his office. ' I do not, however, think that it was thisletter

42493 VIO =AUy 22U

whu;h determined the plaintiff’s action in not going to the Police
Lourt on the 24th March, though if he did receive it on the fore-
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noon of that. day- it mlght ‘possibly’ have confirmed him in’ his
previously formed intention. *The Acting Executive Engineer by .

his letter of 21st March had told the plaintiff to appear on ‘the.

24th,. In-answer to that the plaintiff replied on the 22nd sajrihg:
he did not know how to set about the business, and asking the
Execitive Eno'meer to send some plumber to put his drainage’ to
1mht and that-he would pay him. He then goes on, “I don’t see

as: I am ready and wxllmrr to do the work » Consequently, I a.m
of opinion that on the 22nd the plaintiff had made up his’ mmd
that he need not attend on the 24th, and so did not attend. Under
these circumstances I do not consider the defendant is respons:ble
for the non-appearance of the plaintiff on that day. - Then it

appears from the evidence that on non-appearance of an accused
+

“\ l’rﬂ ”' “*"" 4‘1’: ; QITND (2 5 9.4 L *rn ¢
uiic. a.uuasisux QLC 1S8UCS . & warrantv as & uxatter Gf course on preef OE:

service ; and Mr. James swears he made no application for a wars"

. rant though he knew of its issue, as appears from a memorandum’

in his -handwriting in Exhibit I. Consequently, I am of opinion.
that the defendant is in no way responsible for the issue of the

warrant ; and he is not responsible for its defective form, as it was

made out in the office of the Mag 1st1ate s Court Wlthout any 1nter‘ '
‘Venmon UI Blle uewuuauo:: Uu.lbﬂl‘b.

On the 26th March, the plaintiff, having heard of the issue of
the Warra.nt went to the Magistrate at the Girgaum Police Court
to blu.u:uucl UU ﬁhc wauaut, in UldCL tc avuxd au.cat Au,uu}ms
to the plaintiff’s account the Magistrate referred him to the office;
and there he was informed that the warrant was with the Muniei-
pality, and thereupon he wen$ away and did nothing more. Ac-
cording to the evidence of Sitdrdm Dhdkji, the _]udlcml clerk, the
Maoqstrate would have sent him into the office to see if a warrant
had really been issued against him, and if so; he would have been.

.referred to the officer in whose charge the warrant was. 1 think‘f
‘the latter account is more probable.:” Now, this does not seem tO, ’

me to. be a right modeof proceduré. - When the “defendant ; surt -
renders to a warrant, it is the duty of the Magistrate to’ keep,_‘~
him in custody to answer the charge, or to hold him to bail, not
to let him go again by sending him to search, perhaps all'over
‘Bombay, for the officer in charge of the warrant, and then be .
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| af’ré'sted?;i;i;:’l;brondﬁtﬁzvin custodyto the Court—the thing he wish-

ed to avoid. -, I.do:not suppose that the Magistrate would thus

sm+ if the nh‘n'gn were a serious .one under. the Penal Cudc, and

thxs practice is. ‘probably only in regard to municipal warrants
Whlch do.not seem to be of much account. But proceedings
.under any warrant should be conducted on the same principles
whatever the offence charged against the accused, and if he sur-.
renders before he is arrested, due provision ought to be made .at
once for his appearzmce at the proper time. The defendant is not.
. responbwze 101 me action of the mamsr;rabe, and I think that the
plamtxﬁ' has in part himself to thank for what happened afterwards,
for any sensible man would have notified what he had .done to
the mumcmal officer and to the . police superintendent in charge
of the warrant thouoh of course, he was not, bound to do so,

The next day of hearing was on the 7th April,and for appearance
on-that day the' plaintiff would have, under the order on the
warrant to hiave given bail if he had been theretofore arrested ;
but on that day the 1aatter was postponed till the 21st, ‘when the
plaintiff appeared, the warrant not having been executed. By thé
appearance of the plaintiff on that day without having been anest~
ed, in‘my opinion the force of this warrant ‘was spent and. he
ought not to-have been subsequently arrested for his defa,ult m
- ‘appearanct on the 24th March, If it was ‘L]u,mu;:d O cbllt:bb uuu
afterwards it could only be as the result of subsequent non-appesr-
ance and on a fresh warrant.” Mr. James, who was in charge of
- the case, knew from a memorandum on Exhibit No. 1 that the
‘warrant had not been executed, and in my opinion; he ought to
have brought to the notice of the Magistrate that a warrant was
out against the plaintiff and asked bim to recall it and to have
seen that the proper steps were taken for that purpose ; for sec-
~ tion 75 of the Criminal Procedure Code (X of 1882) provides that.
every warrantshall remain in force until it is cancelled by the
~ ‘Court which issued it or is’ executed. Mr. James in' his report.
to the defendant says that if the plaintiff had communicated with
- the Drainage Department after the 26th March, when he sur-

rendered to the warrant, it would have been- withdrawn as a
- matter. of . course. If so, I cannot understand why it was not.
Wlthdrawn on the 2lst April when the plaintiff appeared ir Court.

e
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I consider V,[r Jamee. _omission to Wlthdra\v the Warra,nt on the!'

- 2lst Apml 2 grave neglect of duty, probably arising from a wanb

of Lnowledore of what the real meaning and end of the i issue of -

E Sucn - warrant was ; ;. UIIB as ll& was but) UUILBI' in Clld.r"'e OI Uﬂese“;_

prosecutions it was his duty to have had the requisite knowledge, .., _
If the warrant had then been withdrawn, the necessity for this |

mul-. would never have arisen, Of course, the n]mn*rﬁe knmv the

CL AAQVT RLASTLLS WIS RAIRRL D0, Al Aepllivadl N VARG

‘ wa.rra.nt was oub against him, and might hlmself have asked to
‘have it withdrawn, but an accused person may not know of the

issue.of a warrant, and consequently if the prosecuting ofﬁcer
does not do his duty, he weuld be helpless, and might be 1mpr0~ .
perly arrested without opportumty of preventing it. -

On the’28th Apnl the plaxntlﬁ:' again attended at the Pohcé
Court, and the matter seems to have been adjourned. Then there
seems to have been another hearing fixed for the 19th May, but .
of what happened then we have no account, though the municipal ..

~ officers do not complain of the plaintiff not having heen present ..

.then and the case was adjourned till the 2nd June, at which time ;
it would appear that the work which hiad to be done by the .
plamtlff was not completed to. the satisfaction of the municipal-.
officers, but the work seems to have been done all but some small "

matter which was considered necessary to complete it.” On the.
31sh. May the n]mnhﬁ' was arrested. As fo the reason \v’hv’ g
.o explana.hon was given; and whether the officer in cha,roe of .
-the warrant suddenly woke up to the consciousness of its bemo
in his possession and gob a municipal servant to point the Plamt,— A
iff out, or whether one of Mr, James’ subordinates thought the
execution of the warrant would hasten -the operations at the
‘,pla.mtlff S place and so suggested that it should be executed, is

left entirely to cgnjecture. If the latter were shown to be the

- case, that would be evidence of malice, for the use of a warr ént

or-any other process for the arrest of a person for any indirect

- object is evidence of malice—2Melia v. Neute®; Tebbutt v. Holtm)

All.we know is that Mr. James says it was not executed by his

i .ordels, and from the evidence of the plaintiff that Hermasy

7S I a vm-mmnmﬂ inspector. who has not hpnn rnﬂoﬂ accome--
MULUGUJl, o MGG pPas JUSPTUUWL, STAL LGS LU0 DTS LAl il

pa,med by a police sepoy, went to the plaintiff's house about 8 AN,
@3 F, & T, 757 o (2)10 and K., 250,
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on the 31st May, and pointed the plalintiﬁ' out to the sepoy, who-

arrested him, the warrant seems then to have been in the

‘possessmn of Hormasji. It also appears that when a police sepoy -

. wants to ‘have any one pomted out to him for the execution of a:

warrant, He goes to the Ward Office, and some one from the office.
¢ is sent with him for that purpose, There certainly was a want of:
reasonable and probable cause for the execution of this warrant

sl 41 ARG AT oA & au ar tha
au uie buue it was c\t:mwcd' but thc Yyu 'l'uuu. i3, whcthox t}u:

defendant is respons:ble for its execution ? ~We have these. facts
proved--—tha,t Mr. James, the responsible officer in charge of the-

«case against the plaintiff, did- not take steps -to have it recalled
at a time when, in my opinion, he ought to have done so0; he also
took no steps to inform his office that it was not to be executed,
‘in consequence of which one of his subordinates who, I think,

‘was authorised to do so, pointed out. the plaintiff to the police

sepoy who arrested him. I do not think that the plaintiff could

under the circumstances have brought r esponsibility home to the
defendant by more direct evidence; while, on the other hand, it.

. was open to' the defendant to call the whole of the office respon-
sible for this matter and show that the arrest was put in train in
a way which did not render him liable for it. For instance, it
might have been shown by Hormasji- (if such was the case) that
“the police sepoy came to him of his own motion, and asked him to

-point out the plaintiff,and that, knowing the plaintiff, hedid so’

~as a matter of course ; but not even Hormasji was called, though .

~named by the plaintiff in his evidence, and in his letter of 4th

June, 1892, (Bxhibit J) when he asked for an explanation from -

the defendant as to why he had been arrested. "I think, there-
fore, that the defendant not having shown that this warrant was
executed without the knowledge of any of the officers under him.

must be held responsible -for Its e\ecutmn without reasonable
and plobable cause. ‘

It still remains to detezmme whether it was also caused to be
‘ éxecuted maliciously ; for although malice may be presumed from
. want of reasonable and ‘probable cause, it is not necessarily so
- tobe presumed--ﬂ[z'tcke’ll v. Jenkins ®. * Malice is not merely a

Wronﬂrui acv aone without just cause or excuse, but “a wrongful
- ('3 B.and Ad. uSS
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~act dope mtentwnall Y Wx(‘.hout just cause or excuse ——-Jolmson v

7'mcrson m, ()n the other hand, if what was done,was a’ pure e
mistake on the part of those for whom the defendant is responqxble,.;
that would be no malice. See the summingup of A.lderson B., in--
Heath v. Heape®; which was approved of by the Court in Baneo;’
S0, too, if the execution of the warrant was through carelessnes—"
Spencer v. Jacob®. - There is, as I have said, no evidence to show:
thet the arrest was through mistake or carelessness ; consequently::
it is necessary to consider what is the effect of the omission of Mr.:
James to see on the 21st April that the warrant was withdravgm.

The case of Tebbut v. Holt® seems to me to be in point. There thes
defendant, as the attorney of one Eales, who had recovered- judg-:
ment against the plaintiff, and one Frazer and a third person:sued:
out two warrants of Ca So, one into London and the otherinto Sur- “}
rey. On the former, Frazer was arrested, but was subsequentlv

released by the defendant on his giving a promissory note signed:

by himself and another for the amount of the debt, and thereby the-

judgment was satisfied. A few days after the promissory notewas,

-given, the plaintiff was arrested in Surrey ; and for this axrest

he brought the suit. Insumming up to the jury, Parke, B.,made!
the following remarks :—It appears here that the defendant, on.

.‘"}‘6 oth C‘.aph.m}mv took the prnmi‘..any note of Frazer ;md ‘an-:

- other person,. payable four months after date, for the amount of’

debt and costs. This note was a payment of the debt and costs,:

- and was, in point of law, a satisfaction of the Judgment as to . all

the three original defendants. And primd facie, it is to be con-:

sidered the duty of Mr. Holt, the present defendant, to havea
_given'some directions to the Sheriff of Surrey not to proceed fur-:

ther against the present plaintiff on the writ which wal in. his:

~hands; and it -has been held that an omission by.an attorney. to:
,do so is primd facie evidence of malicd. But you must .not find.

for the plaintiff unless you are satistied that the defendant,was.

_actuated by what in law is termed malice. , . .. Still by this.
primd facie evidence of malice, Mr. Holt is called upon to give.
some_explanation, but he does not appear to give any tbat Is’

very satisfactory. . . S I the defendant has not satlstac-;

" L.R, 6 Bx., 378 @1 Mood and M., 1£0,
© (@1 H., and N., at'p. 479:° AH 10, and K., 250,
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::tbnly hxplamed the mabter to yeu, &by showmg you ‘some good
ﬁk you &

reason, why he did not countermaind this writ, I th
u0’ht to find .’cor the plaintiff.” . . I

Now1 tha.t case seems to me to be on all fours Wlth the present

: I have held that it was the duty of Mr James to have withdrawn
the watrant against the plaintiff on me 21st April at the latest,
~~but he;did not do o, and the consequence was that the plaintiff
-was wrongfully srrested. The defenélant has given no evidence

.to q}mw why Hmf warrant was not withdrawn or Whv no notice

Sl1 wiitt: ALLRILY Wy 12U b ath LAV AL VAL

“was giveih to the office not to ponzt out the- plam’mﬂ' ‘and T
“consider that I as a jury am thereup n entitled to find that there
was malice in law.

“There is, howrsver, another fact Whlch I dlscovered on an exa-
-mination of the warrant itself. The warrant was on the face
‘of it intended to have beén executedbefore the 7th April, for
in the direction at the foot as to ta ing bail, it is stated that
" the bail to. be:taken was for the plalntlﬁ"s attendance on the
“7th A.pml The words and figures ¢ :7th April” have been run
- through ‘with a pen, and over them. « 2nd June ” has been writ-
© ten, * Thé words “on’ the 7th" Apnl J 1892,” seem ‘to have been
~ dinserted ab the time the warrant was originally: issued, and ap-
“pear’ to be in the sams hmdwrltlno- as' the rést of the writing
“in the warrant. - The words “ 2nd June” are in a different hand-
~writing and’ are not verified by the initials or signature of the
- Magistrate, and as no' mention is made in the record of the case
‘as to ‘any renewal of the Wari‘anb I must come fo the conclusion
- ‘that the: Magistrate did not authorize the alteration. * The -hear-
" +ing Wifore the 2nd June was on the 19th May, and there  was no

“evidence crnmn that ‘H'm defendant was'in default +hrm1crh non-

VitLG .2 Y42l LAY (o2 AR L 28 Y B 212 VLT LAGAALY wiilY

'a.uthomzed non—appearance on that day ; consequently there would
‘have been no ground on that day on which the Magistrate could
~ have issued a fresh warrant or authorized the alteration of the
return day of the old one: ~ The date.in the warrant must have
. been altered: on- or, after the,19th May; because it would be on
! that day that the hearing for the 2nd June would be fixed, The
police authorities: could not. have altered it on their own. momon,
because. they are not in charge of mumexpa.l cases and, therefore,

.Would not, except.by the merest. accident, know to what day the
B 334—2 -

500

- 1894,
. ACWORTIL

S v,
SHA'VAKSHA

-DHUNJIBHATL



b02 .

1894, .

_ AewoRrTH

B v.
SEAVARSHA

DruNsierArL,

THE INDIAN LAW/REPORTS. -[VOL/XIX,

hearing of a pa,rtxcular case Was a.dJourned Consequently, if the';.

police altered it, it must have been from information given them.
by some one cennected with the Municipality ; but I do not

_think the police would thus tamper with a warrant, for such an

action is a very serious one, and to my mind comes somewhat’
near to forgery. I must, therefore, come to the conclusion that.
it was altered by some one connected with the Drainage Depart- .
ment, and if I were sitting on & jury I should feel myself justified,”

legally and morally, in coming to the conclusmn that the officers
‘of the department having got tired of the plaintiff’s dﬂatormess'

thought it advisable to put pressure on him by causing him to be
arrested, and some one, in order to enable the warrant to be
executed and bail to be given for the nexﬁ‘. day of hearing,

_altered the 7th April into the 2nd June. ’.I\he want of any

explanatlon as to why the warrant was exccuted is, as I have
shown, sufficient to enable me to find malice, and: this episode of

‘the alteration of the date on the warrant shows a probable
reason (I do not say known to the defendant (51' hig sohcltors)
‘why no explanation on that point was forthcommg r

I must, therefore, find that the warrant was ort the 31st May

executed ma.hcxously and without reasonable and probable cause -
andaw tha Aafanrndeand 1iahla 44 4ha

- uﬂ(lel' Gll‘bulubbd.u.bﬁb Whu..h renaer we ucLUuuauu .l..l.alU.lU W wid

'_plammff in this action. If the inference drawn by me as to the

reason of the executxon of the warrant was proved by direct

-evidence, I n'han give the plaintiff very much heavier damages
‘than I am going to award him, for it is intolerable that process
Ieshrammg the 'liberty of the subject should be used for any
_other purpose than that for which it is directly intended, and

where restraining process has been used for indirect . objects

“yery exemplary damages should be glven.. Under all the cir-.
“cumstances of the case I pass’ a decree for the plamtlff for~

-Rs. 500-and costss |
The defendant appealed.

o Blécﬁhea‘-so@ and Scott for the appéllant (defendant) :—From
‘the evidence it appears that the plaintiff’s- arrest was effect+-

‘ed with ‘the assistance of -one -of the municipal - Servants ‘who’
' pointed ‘hint out to the police; That was not within the scope
*oi hls employment, and the defendant is, therefore, not hable for-
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‘the arrest. The plaintiff must show malice: Pollock on Torts -
{3rd’ Ed.), p. 204; "Addison on Torts (6th Ed.), 148; Hope -

V. Evered®. The defendant had nothing to do with the issue of

" the warrant of arrest. It was issued because the plaintiff did.

¥not appear upon' the summons, ‘They cited Bank of New. South
TV ales v. Owston(’) Healh v. Heape® ; Tebbut v, Holt®,

Pueep” (wﬂ'h 7;mfm Advocate G'-an‘ﬂ\ for the resnon dp_

ST TVY Ve aVas AW _— ¥ N WS ACLUTL AL il wiedendeds

_(plamtﬂf) :—~They c1ted West v. Smallwood@’ Kelly v. Mid. @.
"W. Rail. Co.®; Heaven v. Pender® ; Johnson v. Emereon(s’

Mitchéll v. J. en].,ms(ﬂ)

SARGE\TT C. J.:—This is an appeal from the decree of the
Divisional Court a.wmdmo to the plaintiff Rs. 500 as damaaes

l"'f-

for the 1 improper issue of a warrant on the 24th March, 1892, and '

for the improper arrest of the plamtlﬁ' under that Warrant on
‘the 31st-May, 1892,

The main facts of the case are not disputed. After a protracted
corr respondence between the Health Department of the Munici-
‘pality and the plaintiff with respect to the state of his drains, a
fotice was served on the plaintiff on 21st December, 1891, under
section 232 of Bombay Act TII of 1888 requesting him to do cer-
tain work. That work not ha.vmor been done, a summons ‘was
issued against himh on the 11th February, 1892, for not having
complied with the notice and requiring him to attend at the
Glrgaum Police Court on the 25th February. The plaintiif appear-
ed on that day and the hearing was adjourned to the 10th and
then to the 24th March, when pla1nt1ff failed to appea,r and the
Magistrate then issued the warrant for his arrest, of Whlch the
plaintiff compla,ms '

It was scarcely contended that the Health Department was not
']ustlﬁed in taking out the summons ; but it was said that there
'was no necessity for going on with it after the pla,mtlﬁ’s letter of
27th February. But that letter was not a compliance with the
‘notlce, but an a,rwumentatlve 1etter in whlch the pla,mtlﬁ left the

.M 17Q.B. D, 838, - @ 3 M. and W, 418,
. ® 4 Ap, Ca,, 270. -©® TIr,Rep.7C. L.,8
® 1 H, and N., 478, @ 11 Q. B. D,, 503,

“ 10_andK 280, ,a6p.288, - ©® LR, , 6 Ex., 373,
" @ 5B.and Ad,, 588,
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“work " fo be carmed out by the Drainage Department at- hxs

~ expense, which the Municipality were not forced to accede to It

‘was urged, however, that the letter of 23rd March, written by the
Mummpal Commissioner in answer to plaintiff’s letter of .27th

CTabivmane waa thae sarce of nlaintifPe aheanca on 24th 'M'qrn'h

A GRL ucu.y vy wo ULU VRUSOU VA paualaviie O aoviauy JeRull DRl -

That letter no doubt speaks of ““a fresh summons’’ having beéin
issued ‘against the plaintiff for not complying - with the notice:
served on him’ but as it was in answer to his letter of ‘the 27th

.February complaining of a summons. being issued, the. plaintiff

could scarcely have thought that it referred to any other than.
that summons, although it is termed a “fresh” summons. .'But.

in any case we entirely agree with the Divisional Court that hav

ing regard to plaintiff’s statement in his letter of 22nd. March to
the Actmg Executive Engineer ¢ that he did not see any reason
now to attend in the Police Court on 24th instant as he was ready;
and willing to do the work” it was not the letter of the. 23rd:
March (assuming it to have been received on the forenoon of ‘the!
24th March) which determined the plaintiff’s non-attendance at
the Court. . Lastly, there is no reason to doubt that Mr.. James;
the Dra.inacré Engineer, who attended in.Court on 24th - March
with reference to this summons, had no knowledo-e of its ‘hav~
ing been written, or that the use of the word * fresh " was other
than a pure mistake..

‘With reference to the issuing of the warrant, the evidence’ of
Mr. James asto what took place on the 24th March beforethe Magls~
trate read in copjunction ‘with the statement of Sitdrém Dhék]x

. Wasliker, senior judicial clerk to the Magistrate, can leave, no

doubt that the warrant was not applied for by Mr. J ames, or any
nﬂ\er official of the Mumcmalltv but was issued by the Matrastratﬂ
of hls own ‘accord for non-appearance, and after makmv the
usual prehmmary enquiry as to service of . the summons and af
to whether the Work had been executed It may be that ‘the.
warrant s0 issued was techmcally mvahd as the Dlvzslonal Courf;
pomted. out for not stating that it was on account of pla.mtxﬁ"’

non-appearance on the 24th March that it was 1ssued But it

wag in the nsual form aceording i'n the evidencs of Hm senior

LAV R/ Qs KV 2 8 wv\tv-wﬁn-b MIAT TV ARATAINY VS -VAY Shala

judicial clerk, and in any case whatever defect there mlght be on
the face of it, it was issued by the Magwtrate of his own accord,



VOL. XIX .- .~ BOMBAY SERIES, : 505 .

“and the defendant would not. be held responuble for its defects 1894,
(Hom w. Bvered®)) . . A(monm "
It was contended for: the plmntlff tha’c it was reaIly 1ssued fort' Sma’v ARSHA
non-obed1ence of the notice and that, theretore, the Maglstrate_ DavNgieHAT.

had-no authority to issue ib; but there is no evidence whatever
o support such a v1ew of what took place before the Magistrate ;
and even'if there were, the defendant would not be liable for
‘what was done by the Magistrate, It will be sufficient to refer
to the remarks of the J udges in West v. Smallwood @, where the:
Magistrate had issued a warrant without legal a,ubhority.

I now pass'to the important questions in the case which arise’
.out of the execution of the warrant by the arrest of the plamtlﬁ )
on the 31st May, 1892, It appears that on the 26th March the
plaintiff having heard of the warrant surrendered to it by present-
ing himself before the Magistrate, who told him to appearon the
7th April; that he did not, however, appear on that day, as’
Mr. Bragg, of the Drainage Department, told him that the hearing
.of the summons had been postponed to the 21st April. On the
. 21st_April the plaintiff appeared in the Court, but found that the
hearing had been adjourned to the 28th April. He appeared on
. the 28th when Mr. Bragg gave him to understand, as the
E pIa,mtlff says, that the matter had been settled. From that time
* till ‘the morning of the 81st May, when he was arrested plamtlﬁ‘
:says he heard nothing about it; but on being placed oefore the
Magistrate he was released on depositing Rs. 25 as security for -
his appearance whenever required. On the 2nd June the case
came On again before the Maoxstra’oe both the plaintiff and Mr.
James beln present when the hearing was. postponed ‘to the
l6th June, on which day the work havma been completed, the
summonb was withdrawn by the municipal authorltles

. The hlstory of thls case, as well as the Magistrate’s record of the .

tha Tevdarn AFf 4lha Nivicinan f‘ Tk nointe ab I-'ln +
ecase, bu.UWb, as UuU Q.N.l.uD G1L vii€ L/iViSitnn vuuu.u pusiivo vuv, onav

warrants of arrest issued for non-appearance on a certain day.are

held over by the’ authorities to be executed at any time durmg

the continuance of the summons proceedings. Whether. such a

' practxce is a correct one, it is not necessary. to express an opinion,

s it is plain, we think, that in the present case after the plaintiff

attended before the Mamstrate and surrendered. to the wa.rra.nt
@ 17Q. B, D, 338, D3 M. andw. 418,
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© properly executed; As it is no part of the defendant’s case that it |
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~ he was told to appear on the 7th April. At any rate on 28th Apnl?

Uﬂe Warmnﬁ ln questalon was a Spenn warrant auu bUU..lQ. 1101'1 De

was renewed by the Magistrate, the question, therefore, is whether-
the defendant is to be held liable for its execution on the ‘31st
May. As the warrant was issued by the Magistrate of his own -
accord, the case of West v. Smallwood @ shows that the defendant
would not be liable for its execution unless he or his subordinates
took an active part in it. The mere circumstance that . the:
plaintiff was pointed out to the police officer who executed the.
warrant by Hormasji Cursetji, a municipal inspector, may nob of
itself, as the Judge seems to have thought, amount to taking an:
active part. But here there are other special circumstances which.
must be taken into consideration in conjunction with it... The:
long time which eclapsed before the warrant was executed, and
the alteration in the direction as to taking bail at the foot- of it.
from 7th April to 2nd June, not verified by the Magistrate’s
initials, nor explained by any entry of renewal in the record of
the case and which, we agree with the Division Court, could |
scarcely have been .made by the police who knew . nothlncr of”
What was gomo on in the summons proceedings, point to the war-

I
rant ud.\uug Utzcu, xf uut in the actual kcep ng of the mumcwm

“authorities, at any rate to its having béen under their control an(T

to the police having been set in motion by them.

TTnder thew -lrnu.mstan_c_s it was’ mr:umbent we thmk on the
defendant to give rebutting evidence and more especially to call
Hormasji . to-explain the circumstances under which he was sent.
to accompany the police officer, and to deny, if possible, the state- .
ment of the plaintiff that the warrant was in his hand when.

it was served on the plaintiffi. No such evidence has been

‘given, and we feel constrained to come to the conclusion that

the municipal authorities did take an active part in the execu--

tion of the warrant; and must be held liable for plaintiff's. arrest,.

unless they can give some satisfactory explanation. Their expla-
nation of the arrest is, that it was a mistake on the part of the

police. ' In the view we have taken of the evidence, they have-

to show that it was a pure mistake on thelr own part ‘and ‘we-

2@ 3 M. and W, 418,
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+ agree with ‘the Division' Court that the muﬁicipal authorities 1894,
* cannot be ‘heard to say that their -action was due to.a mistake,  Acworm

. Ve
-when they must have known that plaintiff had appeared at any gy, virena.

<rate on the 28th, if not on the 2lst April, and must be credited DmvxmmmAr,
- with the knowledge of what would be the effect of such appearance
. on the issue of the warrant. , L |
: ' It has been, however, contended before us that the defendant
‘the Municipal Commissioner, is not liable for the action of his

- subordinates in this matter, and the judgment of the Privy

~ Counecil in this case of the Bank of New Souih Wales v.

- Owston® was relied on. Sir Montague Smith, who delivered
the judgment of the Council in that case, states the result of
the authorities to be that the authority of a special agent to

- arrest may be implied when the duties which the officer had to
discharge could not be efficiently performed unless he had such .
power. Looking at the nature of the business which Mr. Jawmes’
Department was entrusted with, it is plain it would be practi-

" cally impossible to enforce the provisions of section 232 of the

- Municipal Act if one of the most ordinary steps in the proceed-

- ings.against an offender before the Magistrate, viz., the enforcing

- attendance by summons of arrest, reqmrecl the express -authority
.of the Commissioner. D

For these reasons we are of opinion that the decree of the

Division Court must be confirmed Wlth costs. o

Attorneys for the appellant (defendant No. 1) -—Messrs. Craw-

ford Burder and Qompany. .

‘Attorneys for the defendant (plamtzﬂ‘) —-Messzs l’yalgﬁ,

Ddyab/&cn and Company. B
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ORIGINAL CIVIL,

Before Mr. Justice Favran,

-LA.’LJ I SHA'MJTI axp Orners (PLaiNTiers), v. WA'LJT WARDHMA‘N AND 1895.
O1HERS (DEFERDANTS).* : Feb. 12,18

C’aste—C'aste questwn—Regulanon Il of 1827, Sec. 21—Jurisdiction of cwd 19,21,
Court—Majority of caste, right of.

Tl.e plamt‘ﬁ‘s and defendants were members of the Kubchi Dossa Oswil caste of -

Hmdus residing in Bombay, The plaintiffs alleged that by a resolution of the caste
) * Suit No, 390 of 1894, ‘ ’



