“APPELLATE CIVIL.

Before Mr. Justice Jordine.and Mr. Justice Ranade.

1894, BASA' VA’ AND OTHERS (ORIGINAL DEFENDANTS), APPELLANTS, 0.
June 20, E LINGANGAUDA (ORIGI\ AL PrLAINTIFF), RLSPO\:DE\'T *

' II indu Z(m—Adaptwn-—Aclchfwn qf an only son— Validit Y of such ad,optzon among |
Lingdyets—Custom of Lingydyets—Gift by adoptive father at the time of adoptwn—j

Qift bindiny on adopted son—Conditional adoplion—Custom—Evidence of
custont,

According to the custom of Lingdyets in the districts of Dhirwdr and Bijipur
the adoption of an only son is valid.

Where a Hindu a% the time of taking a son in adoption made & g’Ift of a por«
tion of his ancestral property to his daughters, and the deed of gift as well as

the adoption .deed were executed on the same day, and’they mutually. referred.
to each other, ’

0 the v AR natural fatlhier havi he to o the deed of adons
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tion which referred to the deed of gift exceuted along with it, the case fellular

the category of conditional adoptions which are allowed by law.

Held, also, that the deed of gift in favour of defendants Nos. 2 and 3 was Vali(i_' :
and binding on plaintiff, '

Qeccev #—whether the dwyamushyayena form of adoptlon has become obsolete in’.
the southern districts of the Presidency of Bombay

APPEAL from the decision of i{.a.o Bahddur B4béji La!:shman,\
First Class Subordinate Judge of Dhérwér, in Suit No. 69 of
1888.

The main question raised in this appeal was whether the Aaclop-f '
tion of an only son was valid according to the custom of Linggyets .
in the Dhérwar and Bijdpur districts..

The plaintiff sued for a declaration that he was the adopted son”
of one Shivangaudd, deceased, and to recover possession of the
moveable and immoveable property belonging to his adoptive |
father. Healleged that hs was adopted by Shivangauda on Slst
March, 1887 ; that an adoption deed was executed in his favour
by Shivangauda at the time of the adoption ; that Shivangauda’
died on 13th April, 1887 ; that after his death he (the plaintiff)
lived with his adoptive mother till Octobor, 1837, when disputes

* Appeal No. 18 of 1890.
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and differences arose, in consequence of which she denied hIS oseL
_ adoption and turned him out of his house, . Basa'va

" Defendant No. 1 (the widow of Shivangauda) pleaded (infer  Lixeax-

.alio) that the plaintiff’s adoption was invalid under the Hindu GAUDA,
law, as he was the only son of his natural father. :

Defendants Nos. 2 and 3 (tne dauwnbers of bhlvanwauda},
’besuies disputing the validity of the plaintifs adoption, contend-
ed that part of the property in dispute had been given to them
7r\1'r +}\en~ 'F&icno 11nr]n1n a ﬂanr‘ n(" n:‘p{- r]afnﬂ 21at Mavah 1RKQ7-
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- Defendant No. 4 did not contest the plaintiff’s claim.

- Defendant No. § (the husband of defendant No, 2) raised the
-same defences as defendants Nos. 2 and 3.

. The parties to this suit belonged to the Lingdyet community of -
Dhérwér and Bijdpar. The plaintiff alleged that according to

] A AL o
%ht? custom of thls caste th" aﬁuyuu)u 01 an UIJ.L.)’ 50N was va,uu

~ The Subordinate Judge “held that the custom set up by the
plaintiff was proved ; that this custom was a valid custom ; that
| the defendants were estopped from questioning the validity of the
- i plaintiff’s adoption ; and that the plaintiff was entitled to all the
- moveable and immoveable property in dispube, except the portion
given by the deed of gift to the defendants Nos. 2 and 3 by the
deceased Shivangauda. Subject to this exceptxon the plaintiff’s
claim was decreed with costs.

~Against this decree the defendants appealed to the High Court.

.+ The Advocate General and Scott (B. A. Bhagvat with them)
for the appellants :—In this Presidency it is settled law that the
adoption of an only son is invalid—Wdéman Raghupati v. Krish-
ndji®. The plaintiff relies on a special custom of the Lingdyets
in the Southern Maratha Country, according to which he alleges
that the adoption of an only sonis valid. Such-a custom he has
failed to prove. Out of fifty-one instances adduced by him, eleven
are cases of adoption in the dwyamushyayana form. In this group
we include cases. of adoption not only of a brother’s son, but
also of a brother’s grandson, for the samse reason and on the
same prineiple that the Hindu law forbids an adoption so long

M L L. R., 14 Bom,, 249,
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as.a $On.or a gi‘a.ndsbii‘iéxists—-West and Bithler (3rd Ed.), 917 and
944 These cases must be exclided, because they are valid without:
any special custom. We must also exclude eight other cases which'
are sought to be proved by hearsay evidence. - So, too, we have to
exclude four cases which are only supported by affidavits.” Then';

w ara ahant 'P 1) rtoon ceacoa nf adantinn whinh nn'l- nlara S
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castes other than Lingdyets. Excluding'all thess cases there remain.

- not more than ten or fifteen cases of adoption of an only son?

among. the Lingiyets of Dhérwar. ~These cases are of a comparas=
tively recent date, and cannot establish an ancient and uaiform |
custom such as can be recognized by a Court of Justice. The present
case resembles the case of Gopdl Narhar Safray v. Hmzmant'
Ganesh Safray®, where it is held that occasional breaches .of-
general rules of caste or law do ocour, but a few modern breachds
of such a rule do not constitute an ancient and invariable custom.
That such a custom doss not exist among Lingdyects, appears
clearly from the Full Bench _casem of 1879 referred to in Wdimas
Raghupati v. Krishnaji®. Disputes occur when such adoptions
take place among Lingdyets, as is shown in plaintiff’s case, and in
about thirty other cases cited by the defendants; so plaintiff goes
to other castes and to Native States like Miraj and Séngli. The
wider the circle, the more breaches of religious law will be found:
The cases adduced by the plmntlﬁ do mot, therefore, estabhsh a
valid custom. ) -
Ganashdim.  Nilkanth (Wlth Tar“lme) for respondent —The
present case comes from a district which lies on the borders of
the Madras Presidency, ¥ vhere adoptions of an only son are held
valid—OChinna Gaundon v. Kumara Gaundan® ; Ndrdyansami
v. Kuppasami®, In Gawri v. Shwm'am(5> this Court has held
that the adoption of a daufrhtex s son, though invalid according
to the stnct Hmdu law, is. poxmmsﬂole according to the custom
of 3a1a.swa,1: Dra,nmms in the newuuourmw CllSDllCT; of ndna,ra,
The cusbom set up by the plamtxff has been satisf actorily proved
The' instances cited are mostly from the Southern \Iaratha,
Oount1y—from Dhérwé,r and Bljapur dlstuc,ts. Most of the cases

) L L. R,6Bom, 107. = -~ G 1M H CR, 5:&
- L L. R., 14 Bom,, 249, at p. 257, . . D I1.°L, R,, 11 Mad., 43.
' ) I.J, for 1892, p, 30, ° ‘
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- are from watanddr . falmhes If such adoptions had - not been-

sanctioned by custom; - they would- have been contested. ¥et
.- there. has. been no dispute or litigation in civil Courts. - Such

- of the adoptions as came under the cognizance of the district °

authorities, of Govelnment orof the N ative States were confirm-
ed by them. The instances 0'1ven range from the commence-
ment of the British rule up to the present time; and they are suffici-
_Aently numerous to establish a valid custom, and not occasional
breaches of the la\v——-(}'haw Sukh Rém v. Par batiV ; Vayidinadae
V. Appu@ Viraragave v. Ramalinga®. The exist‘ence of such’
a custom among the Lingayets of the Southern Mardtha Country

is probable, because the law on this subject, though now authori- -
tatively settled by the recent Full Bench decision of this Court in.

Waman }Bag]mpata v. Krishndyi®, vwas differently interpreted by
“the other ngh Courts and even by this Court—-—[{cmuman, Trware
v. Chirai®; Beni Prasad v. Hardai Bibi® ; Ndrdyanasami v,
Kujozmsam?,(”, Mandlik’s Hindu Law, pp. 496-——514 Strange’s
, Hindﬁ Law, Vol. I, p- '87. The prohibition against the adoption.
“of an only son has reference to the performance of funeral rites,

- and shradhas, &ec., which are not observed among Lingdyets.

“Like the Jains, the Lingdyets adopt ~for temporal purposes only,

_‘ Th e religious grounds which prohibit the adoption of an only son

do not, theretore appl} to the mnrrayens

‘Asto the cases of dwyamusﬁ yayana adoption, which the appel-
]ants counsel secks to exclude, some of them are cases of adop-
tions of a brother’s grandson, to which the dwyamushyayana
theory does not apply. Ttis 1estucted to the case of a brother’s.

‘ son and cannot be extended further. The remaining cases are-

“cases 'of brother’s sons, in which the brothers were separated in
.mterest at the date of the adoptions. But the dwyamushyayana
.adoptlon “takes place only in the. case of united brothers—
- Wooma Daee v. Gokooldnand Dass®. Tt requires a special
, “acﬂee‘n'nent to the effect that the son adopted shall be son to both.
- the. adoptxve and natural fathel-—Vyavahm Mayuk, ch, 1V,

)T T, R, 4 ALL, 53, - - " ®LLR,2Al, I6k
@ L L R, 9 Mad, 44, . WLL R , 14 AL, 67.
®) Itid, 148 : . ) LTI.R., 11 Mad,, 43,

@ LL.R, 14 Bom., 249 - &L LR, 3 Cale, 587 at p. 593.
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s. 5, pl. 31, 82; Stokes Hindu Law, pp; 65, 69 ; Sarkdr’s Tdgore
Law Lectures, pp. 23, 501; Mandlik’s Mayuk, 58; Weet and
Biihler (3rd Ed.), 1134,1208, 898 and 1045. Inthe case of united
brothers, the existence of such an agreement may be presumed
But where the brothers are separated, such a presumption would

work - injustice to the hen's of the natural father, such as the
widow, the da,uo'hter &e.

 Riwapg, J.:—In this case, the appellant No. 1 is the \vxdow,—
appellants Nos. 2, 3 are the daughters, and appellant No. 4 is the
son-in-law, of the deceased Shivangauda, and the respondent ,
(original plaintiff), claims to be- the adopted son of Shlva,nga,uda.
Shivangauda, it was alleged, had adopted the respondent accord-
ing to the custom of the caste and the Hindu Shastrds on- 31st’

- March, 1887, and after executing a deed of adoption in respond-

ent’s favour, Shivangauda died on the 13th April, 1887. Re-
spondent alleged that he first lived with his adoptive father, a'nrd:‘
since his death with the appellants till October, 1887, when dif:
ferences arose, and appellants refused to recognize his a.doptlon.,:
and turned him out of the house. Thereupon he brought . hjs

"suit to establish his alleged adoption by Shlva,nrra,uda and to,.

recover possessmn of the moveable and immoveable property of.
the deceased Shwangauda

_ The chief contentions of defendants Nos 1, 2 3, 5, were. (1)
that the deceased Shivangauda did not adopt the respondent

'plﬂ.-intiﬁ'. as his son according to the Hindu law, as plainti

Lvilivass D

natural mother was Shlvo,ncra,udas daughter-in-law,- and the
pla,minﬁ' could not be validly adopted. (2) It was also urged
that as plfnntlft was the only son of his natural father, he could
not be given or received in adoption according to Hindu law. e

The defendant No. 1 also urged that all the moveableend
immoveable property and cash in dispute belonged to defendant

+ No. 1, excepting such property as was given by a deed of “'véfifb

to .defendants Nos. 2, 3; 5 by Shivangaida, and that no pa.rt of
the property belonged to plaintiff, Defendant No. 4, the thn;d,-,

‘daughter- of Shivangauda, did not appear to defend the sult
" Defendants Nos. 2, 3,5 claimed to be owners of -most -of the

moveable and some immoveable property in their own right, and



they also claimed-a house and certain lands under a déed of gift.
Defendant No. 5 (appellant N o. 4) was the husband of defendant
No. 2. : :

The lower Court held (1) that plamtlﬁ' was the only son of
his natural father; (2) that he was adopted by Shivangauda ;
(3) that the ‘Ldop’mon was not valid according to Hindu law,

(4) but that it was valid by the custom of the Lingdyets in
the southern districts of this Presidency, which permitted Such
adoptions; (5) that this custom was a valid custom; (6) that
defendants were estopped from questioning the validity of plaint-
ifPs adoption by reason of their conduct prior and subsequent

to the date of adoption; (7) that the plaintiff was the owner of

all,the moveable and immoveable property, save that which was

given by the deed of gift (Exhibit 113) to the defendants Nos. 2,3

»
b} uhc deceased Shl\ angau\la- Pi&lntlﬁ S c}.axlﬁ wasS acteor d;ugly'

‘awarded, subject to the exception noticed above.

. Defendants Nos. 1,2, 3, 5, appealed from this decree, chleﬂy
:'on the grounds (1), that the alleged custom of Lingdyets in the
southern districts of this Presidency was not proved ; (2) that
the custom was not valid, and could not be enforced. (3) It
was also urged that the decision of the lower Court was based
on insufficient and inadmissible evidence, and was against the
?‘Welo'ht of that evidence. As regards the details of the property,
it" was contended (4), that some of the moveable property: had
‘been set apart by Shivangauda for defendant No. 1's mainten-
ance, and some property was her stridhan, and plaintiff had
no right to the same, ~ (5)° The same objection was urged in
‘respect of the rest of the moveable property as belongmg to
~defendants Nos. 2, 3, 5, in their own right. Respondent prefer-

red cxoss-obJectlons in respect of the .portion of the claim - dis-
aNrwrad he +he lowar Convk and ha 111‘0‘9(1 that the APPd_ Of O'lft
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.was invalid and inoperative, as Shlvanoa.uda had no power to
execufe such a deed of gift of ancestral - property in favour of
hd.efend.';\,nts Nos. 2 and 8 to the prejudice of his adopted son.

‘This case came on before this Division ,Beuch {Jardine and
'Tela,n'g,"‘JJ ) on the 30th March, 1892, when the case was sent

‘back under section 568 for receiving the ev1dence of the parties.

: 374-3 «
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‘in respect of certain genealogies filed on plmmtlﬂ”s behalf wluch

had been accepted by the lower Court, without being formally
proved, on the strength of a presumed admission of the same by
the parties. This additional evidence has been since recorded,
and the whole of the arguments have been heard afresh, and,
the case has been pending for judgment since March last.

As the evidence filed in the case was of a very Volumlnous
character, both the parties have, with the permission of the boult v
filed printed statements (A and B) carefully prepared on the basis
‘of the documentary and oral evidence bearing on the main point
in controversy, namely, the evidence regardmﬂ‘ the allecred custom~
of the Lingdyets in the southeln or Canarese districts of the Pre-
sidency of adoptmg an only son. The statemeﬂts summarize the
evidence affirming or- negatlvma such custom. This was 1ndeed,
‘the principal point arcrued before us by the learned counsel on'

" either side. The Advocate General in his ﬁrst argument ad-.

mitted that this was the main point in controversy in regard to
the adoption. The dispute was not in regard to the factum' of
adoption, but in regard to the legality of the alleged adoption of
the plaintiff by Shivangauda. About the alleged custom, the
Advocate General, and after him Mr. Seott, contended that no sach
custom, even if proved, would be valid, as it was opposed to Hindu "
law, that the custom set up in this case was sought to be proved:
by instances which had no bearing on the alleged practice of Ling4-
yets in the southern districts of the Premdency, and that the so-:
.called instances were made up largely of exceptional cases of dwycc-
mushyayana sons. It was admitted that the Hindu Ia.w.allowed_ .
the adoption of an only son as a dwyamushyayana, but it "Weé"
}contended that the present case did not fall under this ¢ategory.”
It may be of use.to reproduce here a brief summa1y of the

dl(rumeuua uxgcu on Uwuu. bluc ucwlc t,‘mmlnmv‘ ule evmence
‘in detail. - On behalf of the appellants it was urged (1) that’
very few witnesses. came from the immediate neighbourhodd;
.and many instances ooccurred in Native - States where the law:
-, was not settled ; (2), that many of the instances were based on’
.erroneous views of the Shéstras, which were upheld in the earller
decxslons (3) that many mstances were cases of dw _/amush Jayazza,



.being sons of u*mles ﬁrst removed and not of second cousms

sons, 48 in th1s case; (4), that many of the witnesses were women,

_A.who adopted ‘after their husbands’ death (5) that many of the
.nstances were of very. recent date, some havmo' taken. place
gfter the suit,  and others only a few years before the suit ; (6)

that the evidence in the case of many of them cud not -make 1(:;

[quite clear whether the adoption was of an only son; - (7) thab
Some instances were ev1dently based on vague hearsay ev1dence,

,smd ﬂ‘\p facts were not hprennnﬂv 'lrnnxxrn i-n the witnegseg : 79\
F i Je L) vv-l.Uu\/D o b] \U’

that many instances did not belono- to the members of the
Lmo'ayet caste, but belonoed to Reddis, Hatgars, Dhanwars
Bréhmins, and other castes. In other words, no ancient, inva-
riable, and o-eneral custom ‘was proved (9) Moreover, evidence
.Was glven on defendants behalf to prove that the adoption of an
on13 son was looked upon as illegal by Pandits and others, and
the High Lourts decisions were against such a custom., (10) Tt
was also urged that there was no ‘estoppel in'this case, as the
dlspute was raised within six months after the alleged adoptlon.

. On behalf of the pla,mtlﬁ' it was urged (1) that the defendants
.were ,estopped by their conduct from raising the question of

the validity of plamtlff’s a.doptlon (2) that the deeds of gift and-

I] +hn ‘:‘n'pnn:qnh"ﬂ
v

edoptron were parts of the same tmumutwu, and the defendan

scould not . claim under the deed of g1ft and 1epud1ate the adop-
‘ton.. (3) As. ren'a.rds the ev1dence of custom, it was alleged
tha.t there were very feW cases of contempora.neous or subsequent
a.doptlons (4) that out of 51 cases in all, in nine or ten cases onlyr

.wasthe adoptlon made of a nephew, and such adoptlons of nephews -

‘cannot be held to be dwy amushyayana in all cases, in the absence of
special agreement to inherit from both families; (5) that in none
of the previous declsmns where ngéyet a.doptmn disputes came

up before the High Coult was there ary plea of custom set up ;

e\ l-hn-‘- maaat n-c +ha m'i"“nﬂr«na wravn frarm tha hn1n-]r\"\r\11v-1\nnrd
\U) vua;u uxuou VA v VVLI;.UC;DDGD WOLLY AiULL wiiu u\:l.su.uuu;xxuuu.,

(N that even if women, adopted in some cases, they did so in the
presence of many persons, .and the estates affected were watan
properties, where l1t1gat10n m1ght have been expected if the
validity of the casbom was not oreneraily reeoormzed (8) that
those ‘who _gave, hearsay evidence had also given evidence of
-similar adoptions within their own knowledcre, and many cases
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were presuma,bly very old cases : (9) that even in cases Where;‘

v inrd i
fhn qr‘nhhr\ne were P”EVIOHSI“)}' puid Gp"tcd, "uhc dxnyuuw wa;o J.au.ct;u {

on other glounds and not on the ground alleged by defendantéi '
in this case; (10) that the Bréhmin instances Were glven to
show tha.t if custom prevalled over the Shéstras in the Brehmm
caste, with its devotion to ceremonials and shraddha offermors
it should 4pso facto be less open to question among the ngé.yets
'Who like the Jai ains, are heretics, and observed no ceremomes, ‘
and pertormed no shraddhas; ; (1) that defendants® w1tnessesf
‘were ‘either unreliable, or gave vague ‘and hearsay opmlon
evidence ; and (12). that no instances were cited by defendants

AW1tnesses where the adoptlon of an only son ‘had been dlsallowed »

| _This epitomé of the arguments on either side brmgs out cleerly
the several bye-issues which- have to be consuiered m pr0per1y

.npp'n nn-mh-ng qu av 71:11:n1nc\ of avefn J.-'l ad I thia poan

N
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bye-issues resolve. themselves into —(1) Whether the ev1denee
adduced comes from the part of the country under conmderatmn, .

-or from outs1de those limits. (2) Whether the 1nstances noted
are of recent or ancient date? (3) Whether the ev1dence rela.tes :
to the Lingéyet caste, or to other castes, whose practlce in “stich:

matterscan have no bearing on the point in dlspute @) Whether )
the evidence is of a vague and hea.rsay character- given by mcom-
petent witnesses, or Whether it is the resulb chleﬂy of personal ,
knowledge 2 (5) Whether many of the cases, cxted were really

nnnnnnnnn

J.uDDda.Ll.bUb Uf UhU GIIUEUU buthlu U.|. l;:uc duUPﬂlU.Ub Ul uu Uuly EULI.,
‘or were adoptlons in the d/wyamushya.yana form? - Defendants” .

4'.contentlon is that if proper exceptions be made “under ‘all ‘thése

heads out of the fifty-one instances adduced on plelntlﬂ"s belialf

to prove the alleged custom, ﬁfteen instances would go'out®as.:
: belongmcr to other than Lingsyet castes (Brahmms, Merethas,
Kostis, Reddis, Dhanga.rs, Hatgars, &e.). 'The caste§ in’ five:
more are unknown.’ Ten cases fell under the category ‘of the:
adoptlon of brothers sons, permltted by Hindua law.™ Three
~more related to adoptxons subsequent” in date t0 ‘the” ‘one“in
* dispute. Eighteen were obJected to on the ground of- bemo‘
_supported by hearsay evidence only. Several instances” came
- from Native States, where the law of adoption might be different;

“and from Poona and Sétéra districts, ‘where the -general law
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thams, and has been 50 applied by the High Court. In three

or £our mstances it was not proved that the adopted chxld was
A the only son of his natural father., These deductions leave very

few if-any, mstances, which' at all support the alleged custom.

? a,mtlﬁ on the other hand, contended that these objections dld

pot apply, at least m a vast magonty ot the mstances deposed to
) on h1s behalf

4 In reO'a:rd to the first - bye-lssue noted above, a r*lance at the
‘prmted statements filed by the parties shows clearly that most
-of the instances came from Dhérwér and Bijdpur districts. Ten
_ipstances came from Bijépur (one from Bigevidi, three from
_Bdgalkot, and six from Biddmi tdlukas in that dlstnct), and
‘thn ty-two instances came from the Dhérwar District, being spread
;over all the tdlukas; one from Nargund ; eleven from Navalgund ;
$IX from Bankéipur ; three from Kalghatgi; four from Hubli ;
three from Dharwar and one each from Gadag, Hangal, Karajgt,
and Ron There are three instances from Lakshmeshwar, and
one from Shirhatti, which are télukas of the Patwardhan Chiefs
of Mmag and S4ngli, surrounded on all sides by the Dhérwdr
D1sfrlcts . To prove the alleged custom, these last instances
appear to us, for reasons given below to be perfectly legitimate.
‘There are only five instances from Poona and Sétdra districts and
ithe Kolhapur State, which must be excluded from the category of
;the southern districts of the Presidency.

PR drsvn At nAvTAWA
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: by these instances, it may be noted that the period covered is nearly -

.seventy-five years, from 1814 t0 1889. One instance is of 1814-16,

ranother of 1825, third of 1829, one each of 1837,1847, 1849, 1857,
21859 and 1861, The rest, about thirty-eight, occurred between
1867 and 1889, end only four are contemporaneous, or'of subse-
«juent years It could not be reasonably expected that, either in
respect of time or place, plaintiff should have produced all very
;old .instances, or instances from his own paxtlcula,r tdluka Ron
@f Dhérwér Dlstuct The vange of instances is both in respect;
of time and place W1de, and evenly dlstnbuted

> As'regards the castes; there are 29 cases of ngziyets 4 Reddls.
?,Brahmms, ‘4 Shepherds or Dhangars, -1 Hatgar, 1 Kunbiwani,
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' _ 1 Marétha and4 of unknown castes. 'l‘he instances:of Bré,hmms,“

and_ of the Mardtha, Kunbiwani and unknown castes may, at once )
be excluded from consideration, as proof of any custom® among.;
them cannot be of much use in the present case.. This-exclusio
affects thirteen instances, Nos. 28, 30 to 34, 36, 43, and 47 to 51.
The last five cases are excluded also on account of- the locality
they come from, being outside the local sphere of the custont.
now pleaded. Four of these cases are further open to oblectlon .
on the ground that they are based on affidavits filed i in anothen'
case in' 1879, which affidavits were not then accepted,’ and are
certainly inadmissible in this case. This exclusion leaves aboub--
thirty-eight instances, which we must now consider in detail.
We do not think that the few instances of recent, adoptmns
should be excluded from consideration solely on that account, as
it cannot be assumed that parties to them resorcea to such & -
practice with a view to favour or disfavour the lltlgants ; in"this
case, - These instances, being uncontested, are useful as express-

ions of the omnpm] 190‘9] consecience of the pmmi'rv on H'nq nmni’ .

The exclusmn or mclusmn of adoptions by Reddls, Dhangars and’
Hatgars, (instances 1, 2, 8, 11, 18, 25, 41, 42,44), cannot be sum-
marily made. . It is a question of fact which will hafve_‘to be con-
sidered later on on the evidence given, since the Reddis 'descrzbed
themselves, and are described in the Gazetteers, as ngéyets by’
religion,and the Shepherds are in a similar condltlon bemg alleged
to be either half Lingdyets, or affiliated Lingéyets in that part of
the country.. We shall; however, for the present conﬁne our
attention to purely Lingdyet cases, and proceed to a detailed
consideration of. the evidence to see how far they are satlsfac-

tomly proved or disproved. .. These are 29 in number (3, 4, 5, 6,

7, 9,10, 12, 13, 14, 15, 16, 17, 19, 2024, 26, 27 29 39, 37—40
40 46)

Insta,nce No. 8.—The adoption in this case is-alleged to have

‘ta.ken place ‘in Bigalkot in Bijipur District in 1884. . Plaintiff's

‘witnesses, (Exhibits 75, 159;) were present at the. adoptzon -The
only objection urged on defendants’ behalf to this: evidence was-
that one of the witnesses was a woman. hvmg in Bagevadi, whlle,;

the adoption took place in Bagalkot, and that the, parties to ‘the -

adoption were not themselves examined. We do not think that



VOL. XIX.] .  BOMBAY SERIES. 43

these are valid objections. The defendants might have examined = 1804,
the parties themselves, if they suspected the truthfulness of plaint- 3 aSiva
“iff’'s witnesses. - As regards the objection that witness, Exhibit v

;, LINGAN-

*75, is a woman, she is over fifty-five years old and personally # Gavpa.

‘witnessed the adoption.. This instance may,- therefore, be held

to be sufﬁcxently proved. It is not alleged by defendants that

Bﬂlb is a8 case UI Dlle aaopl:lon OI & DrOﬁner S son, :

" Instance No. 4 is not entitled to similar credit. Ib is only sup-
ported by the evidence of witness, (Exhlblt 159,) who mentioned
four instances in all » uuu whose KDDWIe(lU'e in this case appears to
be based on very vague hearsay. . He cannot identify the parties-
to the adoption, and cannot say if the person adopted was an only

" son. - We, therefore, hold that the evidence in this ease is not of -
* a very satisfactory character.

Instance No. 5 comes from Navalgund, Dhérwdr District. It
- IS proved by the evidence of Wltnesses Exhibits 160, 232, who were
“ present at the time, and by the far more valuable evidence of the
" natural mother, a woman seventy years old, and by the document~
'_ery'evidence, Exhibits 324, 325, the first being a letter of assent
‘passed by the bhdubands, and the last an order of the Nargund -
. State. The adoption occurred in 1857 before Nargund was an-
‘nexed. Defendants’ only objection to the oral evidence is that
Wltness, Exhibit 160, was too young at the time to remember the
~event. No such objection a,pphes to the other witness, Exhibit
232, and to the natural mother of the person adopted. As regards

fant that
the ‘documents, it is urged that they donot mentxon the fact that

‘the adoptee was an only son.. There was no occasion to make any
“such mention in 1857, and any mention of the fact would have been
suspicious. The positive evidence of the natural mother removes
all doubts. Itis urged that this instance came from Nargund
‘when it was a Native State, and the law there might have been
different. This objection is not sustainable, because till the High
~Court first raised the point in 1868, the general understanding
‘everywhere was that, though blameable, the adoption of an only
‘son, once effected, was valid.. The Advocate General himself
‘admitted in his argument that the older decisions were to this
‘effect: In such matters, true customary law is likely to be bet-
ter preserved. in Native States than in British territory, This
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1894, instance, supported as it is by oral and documentary evidence,. is ¢
Basiva  certainly entltled to great credit as evidence of custom. This.is.:
Ve - : o
LINGAN- also uun a case of the a.uopmon of a brother’s gon. R

K Instance No. 6 comes from Navalgund in the Dhérwar D1st11ct,w’
and the adoption is alleged to have taken place in 1829. It i is,
proved by the evidence of witness, Exhibit 160, who is th_c son’
of the alleged adoptee, and by the evidence of witness, Exhibit 74,
who saw the adoption. This instance, however, does not appeai"

#nkn an 11lyatvatinn alftha adantian nff an anler an atha danimant
v NGO il l..I.Lu.UULCDUI.Uu. U-L Ullc Gfu.UlJu.l.Ul.t U-L @u ULM.J BUIL, ala DLID uU\Julx‘lUllU’

Exhibit 828, produced on plaintiff’s behalf, shows that Mare-
gauda had other sons at the-time. Witness, Exhibit 74, is not
sufficiently old herself to spealk from personal knowledge about.
events that took. place sixty years ago. We must, theretore,'
exclude this instance as bemg of a doubtful character.

 Instance No. 7 comes from- Navalgund, Dhérwér District; and,
the adoption took place in 1877-79. Tt is proved by the evidenceﬁ
of witnesses, Exh1b1ts 160 and 74, who were present, and witness,
Exhibit 170, who is hlmselt the adopted son. The defenda_.nts dld'-.k,
not raise any doubts about the truthfulness of this evidence,

" except by saying that it is'a case of the adoption of a brother’s
son. It is not quite clear from the evidence whether the brothers,
Yelldppa and Goﬁnda’,ppa; were separate or united. It was for
the defendants to prove that the adopted son succeeded to the'
property of both his natural and adoptive fathers. Such evidence
Gus}w to have been gnrnn to warrant the exelusion of this case
from cons1derat10n of the evidence about custom. As it is, we
must admlt this instance provmonfmlly as an instance of the
adoptlon of a brother’s son by his uncle..

Tnstance No.9 comes from Navalgund, Dhérwédr District, and
the adoption took place in 1885. It isproved by the evidence of
witness, Exhibit 166, who is the adoptive father, and Exhibit 245,
who is the natural father of the adopted son.. Witness, Exhibit

.161, was also present at the adoption.- - The adoption in this case
wa$ that of 3 brother’s son, but after, and not before separation,
as is erroneously stated in the printed statement filed on defénd-
ants’ behalf. No other ob3ect1on is urged by defendants,- save
the .one stated a.bove to the mclusmn of this instance.
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. Instance No. 10 comes from Bad4mi T4lukd, Bijdpur District, and ‘"
~the adoption took place in 1867, . It is proved by the evidence of
~ witnesses 161, 73, who were present at the time of the adoption, -

- and witness 232, who ‘is the natural father, and witness, Exhi-

. bit 168. Defendants take exception to the evidence of witness, .

Exh1b1t 73, because she lives in Bécralkot T4luka, while the

: ‘adoptlon took place m Ba,deiml, a.nd to the-evidence of witness-161,.

: because it is hearsay Leavmcr agide these witnesses, there is

) nothmcr to shake the credlt of witnesses 168 and 232, confirmed

’ db 10 lﬁ Uy uuu Uﬁbldal U&Dldabll, E&hlbiu 352, J.U}.dat.lus ‘I'JU thb ulu.taatuuu
of names. This is not a case of the adoption of a brother’s. son,
as the adbptlve mother was paternal aunt of the natural father.
Instance No. 12 comes from Banképul Dhéarwar District, and
~the a,doptmn ‘took place in 1886. It is proved by the ev1dence
of the natural father, Exhibit 165, and witness 169, who saw the.
adoption. ' The adoptive mother was the aunt of the father of

the boy g oiven in adoption. .This was, therefore, not a case of the .

'adoptlon of a brother’s son. Defendants urged no objection to
this evidence, except .that witness, Exhibit 169, said that his

, knowledoe was of & hearsay kind, and witness, Exlubﬂ; 16a stated

that the watan in the adoptlve farmly was in dispute. These
" circumstances do not detract much from the value of the evidence
of witness, Exhibit 165. It may, therefere, be accepted as o
good instance of the alleged custom. -
Instance No. 13 comes from LaLshmeshwa.r era,J termtorv,
and the adoption took place in 1874. It is proved by the ewdence

. of witnesses 165, 239, who stated ‘that some 400 persons were

presént’ at the time. The only ob]ectlon taken by defendants to

~ this instance was that it took place in the’ _termtory of a'Natwe
State, which objection has not much force for reasons stated
above. This is also not a case of the adoption of a brother’s son,
as the adoptive father is a distant bhauband of the natural father.
The defendants were quite free to examine the parties to the
adoption if they thought the evidence of witnesses,; Exhibits 165,

239, defective or unreliable. This case must, therefore, be accept-
ed as a.very clear instance of the alleged custom. - ‘

Tnstance No. 14 also comes from Lakshmeshwa.r, and the adop-

. tion took place in 1884 Ttis proved by the oral evidénce of the

1804,
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ad0pt1n0* Wldow, Exhlblt 70, and of t\vo w1tnesses, Exhlblts 165

_ and 239, The adopting widow produced the "deed " of adop-
. tion, ‘which shows that the adoption was not’ that of a

brother’s son. The defendants objections to this instance a.re :
that it comes froma N ative State that the natural father was
not exammed and, lastly, that the deed makes no mention of the

fact that the adopted child was an only son. None of these objec-

tions appear to us to be at all valid. The omission in the deed to-
notice the fact, that the boy adopted was an only son, is itself
suggestive that no doubts were felt on that point, and the defect
is suppligd by the oral evidence of witness, Exhibit 70:

. Instance No.15 comes from Baddmi in the Bijdpur District,
and the adoption took placein 1877—79.. It is proved by the evi-
dence of witness 167, Defendants’ only objection to this instance
is that the names of the parties given by the witness are not
indicative of their being Lingdyets. The witness, however, swore
positively that the adoptive mother was an’ adherent of the

Virkalmath of Badaml and he was not cross-examined. Tt was. -

cewam]y open to the defendants to show by positive evidence that-
the parties were not merayets and they could -have adduced
rebutting evzdence 1f they desired to discredit the Wltness, Exhl-;
bit 167. . -

. Instance No. 16 also comes from Badé.ml, and the adoptlon
took place in 1885. It was proved by the  evidence of witness
No. 168, whb, however, stated that his knowledge about the
adopted child being the only son of his natural father, was derived
from what the adopted  son told him, This instance cannot,

~ therefore, be. accepted as satisfactorily proved for the purposes
- of this suit, and the defendants’ obJect1on is Well sustamed so far

as thls case is concerned. .

- Instance No. 17 comes from Bankdpur, Dhérwar stt;uct a,nd '
the adoption took place in 1867, It is'proved by the. evmence .
of witness No. 168, who was himself the adopted son.. He stated.
that he had learnt the fact of his being an- only. son from- his’
adoptive mother.. Defendants object tha.b the natural mother’
ought to have been examined in this case. As a ma.ttel of pedi-
gree, the hea,rsa.y ev1dence in this case is not, in my 0p1n1on, open

-~ to the same objection as in instance No. 16
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4 Instance No. 19 comes hom Bankdpur, Dharwir Dlstmct and
the adoption took placein 1873. Tt is proved by the evidence-
~of the natural father of the adopted son, Exhibit 230, as also by

. the deed of adoption. This is nob a case of the adoption of
a brother’s son, as the adoptive father was father-in-law of the -

natural father of the boy given in adoption. - Defendants’ only

objection to this instance is that it was a family arrangement

That circumstance, however, does not detract from its value as
_evidenee in support of the a.lleo*ed custom. As an instance of the’

adoption of a daughter’s son, it rather strengthens plaintiff’s con~

_tention that the Lingdyet caste in these parts does not observe - the
“strict’ Bréhminical doctrine which prohibits the adoption of

| daughters’ sons. This liberty in regard to daughters’ sons has

been recognized in respect of this caste by judicial decisions, .

which have treated Lingdyets.as being Shudras, who might adopt
aaugilte1's’ and sisters’ sons. . o
- Instance No. 20 comes from Kalghatgi, Dharwar District, and
the adoption took place in 1880. -Itis proved by the evidence

of the person’ adopted, who also produced the deed of adop-:

‘tion, Exhibit 238. Iike the last case, this is also not an
instance of the adoption of a brother’s son, but of a daughter’s

oy wn anly ahinatinn +n 4’]’\10 1ﬂstn“nn IQ +]‘|Q+ H‘nq was

PULL, Dcfeuualxuc Ulily UMJUUUIVLL VU b a8

'Aalslo"a, family arrangement, which circumstance, however, does
‘not detract from the value of the precedent. Defendants further
' contend that Exhibit 288 shows that the son given in adopbion
was ot an only son. A careful perusal of the deed, however,
satisfies us that this contention is not correct.- The deed only
“recites that the husband of the adoptive mother had' directed her
that she should adopt one of her daughter’s sons. It does not

necessarily follow from this that the daughter had more than one’

'son at the time when the adoption took place. Witness, Exhibit

Hoa PUNSLY I, B «ra 3
200, states pumuvc} Yy that this was a case of an Gﬂl‘v’ SGll This

ig an instance of adoption in a watanddr family; and is, there--

| foré, ‘of more than ordinary importance.

Instance No. 21 comes from Hubli, Dhérwér District, and the
adoptlon took place in 1881. It was sought to be proved by the
‘evidence of witness, Exhibit 233, who was present at the time.

His information about the adopted child being an only son was,

- 1894
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however, admittedly derived from the adoptive father, and: it |

~ may, therefore, be regarded as hearsay ‘evidence of no great

probatlve value.

. Instance No. 22" comes from Ka.lo'hatdl Dhéa war Dlstrleb and:
the adoptlon took place in 1875, It is very satisfactorily proved.
by the evidence of the adopted son, Exhibit 244, and the adoption
deed produced by him, Exhibit 331, as also by the evidence of
witnesses, Exhibits 233 and 70, who were present at the time.

1IQ Do

This is a.bau.ﬂ not a case uf thc adUPuxuu uf a bxuuhm 5 s01, a.uu
the property is watan property of considerable value. Defend-f .
ants’ only objection is that this was an instance of the success-
ion of & foster child, which theory is rebutted by the deed itself,.
and the oral evidence of the witnesses. - ‘

Instance No' 23 comes from Dhérwér itself, and beionas to the

adl al T
“Mpecta,ble fa“"ly of uhcuub&.Sayw, late Dcyuu.y ‘HEducational In-

spector, Dharwér. . The evidence of the only witness examined is,
however, admittedly hearsay, and -the defendant very -properly
objected to-this instance being accepted as evidence of the alleged
custom. - This instance must, therefore, be excluded from consi-
“deration '

took place S0 far back as 1837 It is very satisfactor 11y proved
both by documentary and oral evidence. - There is, first, the will
of the natural father, Exhibit 242, and a petition of the adoptlve
mother, Exhibit 329. Then there is a statement of the son of
the adopted person. made in Exhibit 243, and finally an order of

- the Assistant Collector,: Exhibit 330, confirming the adoption.

The son of the adopted person was examined as witness; Exhibit

- 941, 'The property is watan and indm property of considerable

value; and - nazréna or succession duty had. to be paid-to Govern-

wrant . TE ta Lrantlinn cbatad 3 +ha netntad ckatamant 8lad an nlaind

1110V, -10 18 TUrvaer svavea il ond L.H.UJ.UCU. DUG.UUUI.CLLU 1ieQ o1 Plalllb"

iff’s behalf, and’ apparently not controverted by the defendants,.

that the matter came before the: High Court so far back as 1876,
and the adoption: was confirmed, no contention hwinw been - then
raised -on’ the- pomt of the -adopted person béing an- “only son,'.
thouOh the fact was patent on the face. of the will itself.” De-
fendants’ objection that the evidence of witness, Exhibit -241,

N
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is hearsay, is not entltled to conmderatmn Defendants stated

further that the will and other documents dld nob recite the fact

that the adopted child was an only son. This- is certainly in- -

correct in so far as the will is concerned. This instarice is per haps

the strongest case in support of plalntlff’s allerratlon about the =~

custom in dispute. The adoption in this case was not tha,t of a
brother’s ‘son, but of a sister’s son, which, though d1sa]10wed

among Brahmins, is permlss1ble in the case of the Shudras a.nd :

, ngé,yets

Instance No. 26 comes from Nava.lcrund Dhérwir D1str1cb and
the adoption took place in 1859, It is proved by the evidence
of the adopted person himself, Exhibit 246. This isan instanee
of the daughter’s son being made an heir by adoption. Defend-
ants? only objection to it is thabt there is no documentary evi-
dence, which objection by itself i is not of much moment..

- Instance No. 27 comes from Navalgund, Dharwar Dlst.rmt a,nd
, the -adoption took place in-1887. It is proved by -the evidénce
of witness, Exhibit 246, who was present-at -the time.. Defend-
ants’ only objection to it is that the parties to the adoption were
" not examined. This objection is not entitled to any weight, as
i was open to the defendants to examine the parties, if there
was reason o suspect the truth of the statement made by the
thness This adoption appears to be that of a separated brother’s
son, . B

nnnnnn PR Iy o doce NhLovarln T cdndnk wd tha
) .Luma.w.,e .L\U ao COInes (rom xaag, vnarwar i1yisSur'idv, ana vne

adoption took place in 1880. It was sought to.be proved by the
evidence of witness, Exhibit 70, and by the Assistant Collector's
order; Exhibit 351. Defendants’ objection that witness, Exhibit
70, is only thirty-four years old, does not disqualify her from being
present at the ceremony of adoption, which took place in 1880. It
.is mentioned in defendants’ statement that this witness is a cook.
She is not a cook by profession. :In answer to the question as to
.what her profession was, she stated that she performed household
.duties, cooking, &c., which means that she had no profession. We
~ do nob think that either of these objections are valid so as to dis-
.eredit the evidence of this witness, confirmed as it is by Bxhibit

351,. This'is also not a case of the adoption of a brother’s son.:
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-+, Instance No 29 comes from Shirhatti, Sdngli terrltory, and the
_adoption took place in 1887. Tt is proved by the evidence of the
"adopting w1dow, Exhibit 71.. The adoptive and natural fathers
were separated in 1nterest ‘and their relationship was descnbed
in Cénarese by the Word « bhdva.” Plaintiff contends that thlS

“’n“‘A TMAaANMa I\A“'\ c‘]l k“ﬂ‘kn“ nY nf\'lnc1ﬂ n“ 0104““\0 l\’\(‘\l\ﬂhr‘ ‘“I\ 'A N
WOrG means ooull Itii Drouaer Or COMSID, O S1Siers Nusvana, w uuU

~defendants contend that it means only full brother. Acceptmc
defendants’ contention, this is a case of the adoption of a separat-v
ed brother’s son. But defendants failed to prove that the adopted
son inherited the property of both families.

Instance No 35 comes from Bankapur, Dharwiér sttrrct and
the a.doptlon took place in 1880, Thete is a conflict of ev1dence
‘on the point of this adoption.” Plaintiff gave evidence to show
that the natural father had no other son at the time he gave hls
only son in adoption, while defenda,nts witnesses seek to make
out that the natural father had other sonsat the time. Plaintiff’s
witnesses are Exhibits 451, 452, 453, 454, and' the ffenealogy, ‘
‘Exhibit 340, was filed on plamtrff’s behalf Plaintiff’s Wltnesses
prove the genealogy, but the witnesses on defendants’ behalf ap- -
‘pear to be more entitled to weight, seeing that one of them is-the -
'na,tura.l father of the boy given in adoption, Exhibit 484,and the’
_other is the adopted son-himself, while plaintiff’'s witnesses ‘are"
comparative - strangers, though  distantly related-to the person :
adopted.  Defendants’ witnesses are, moreover, borne.out by. the
extracts, Exhibits 492 and 512. We must, therefore, exclude
this instance from consideration. SR SR

Instance No: 87 comes from Hangal, Dha’zrwér Distriot and the
,a.doptlon took place in 1868. This is also, like instance: No. 35,
_the subject of conflicting testimony. Plaintiff’s oral and written
‘evidence is intended to show that the person adopted was the
.’.'olnly son of Irdppa, who was cousin of the adoptive father; while
-defendants’ eviderice goés to show. that he was one of the sons'

of Gangéppa, : brother of the: adoptive father.:” The genealogy;
‘Exhibit. 342, filed on ~plaintiff’s  behalf is contradicted by - the
.genealogy, (Exhibit 472,) filed on defendants’. behalf, - Plaintiff’s
genealogy is supported by the evidence of the patil, Exhibits 472,
477, while defendants’ genea,locry is’ supported by the: kulkarni;”
(Exhlblt 482,) who, however, admits that he prepared Exhibit; 842, .
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~ but pleads that the statement about Irdppa’s son was ma&e by o
‘mistake. The other kulkarni, witness, Exhibit 483, appeared to'

Basa'va - -

have prepared the genealogy, Exhibit 472, but the occasion for

preparing it, as mentioned by him, seems not to be sapported by

.the genealogy itself. The official extracts 475, 484, 533, 534,
-however, appear to support defendants’ contention. On’ the

whole, as the burden of proof lies on plaintiff, and his evidence

does not remove all doubts on the point at issue, we must exclude
this instance also from consideration.

Tnstance No. 38 comes from Karajgi, Dhérwér District, and. the

. Aadoptlon took place before Brifish rule commenced in those parts.
This is also, like Nos. 85, 87, a case of conflicting genealogies.
Plaintifi’s genealogy is Exhibit 843, and was first filed in 1878,
Defendants’ genealogy is a copy of a copy filed in 1866, Neither

genealogy is properly proved, and both appear to be made up

from some instructions given by an old lady. This instance
‘must, therefore, also be excluded. ’

Instance No. 39 cannot also be included. It is a ease of
dlsputed genealogies and conflicting ev1dence, and as the adoption

is said to have taken place sixty years ago, the oral evxdence of

~ the witnesses is not of much value either way.

Instance No. 40 comes from Hubli, in Dhérwsr District, and
the adoption is alleged to have taken place about 1866, according
to plaintiff, and about 1844—1852, according to the defendants.
Tt is also a case of disputed genealogies, like the three preceding

instances. Plaintiff’s genealogy is Exhibit 345, and was sought

to be proved by witnesses, Exhibits 446, 447, and the official
extract, 539. Defendants’ genealogy, (Exhibit 504,) was produced

by Witﬁess, Bxhibit 496, and proved by the evidence of witnesses, '

‘Exhibits 497, 498. These last witnesses push back the date of the
alleged adoption, and they urge also that the adopted. son- had a
Jbrother living at the time. . Extracts 504and 525 support defend-
‘ants’ story. On the’y,whole the evidence is not free from doubt,
‘and as the burden of proof is qu plaintiff, and defendants’ wit-
‘nesses appear to be relatives of the adopting family, we musb
| _.exclude this case, also from consideration.

Instanee No. 45 comes from Navalgund, Dhérwdr Dlstnct

1894,
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- and the adoptlon is a.lleged to have taken place before 1875; a.bout

_1QAA

J.OU‘;B 'J.D is- i:l.lbUd; case 111 1ega.ro. 1}0 \VD.ICD oovn pdl‘DIBS nave :

_given evidence, but . plaintifP’s genealogy, Exhibit 850, is proved

by the evidence of witness, Exhibit 435, who professes to" havé
seen the adoption; and witness, Exhibit 436, who has ‘attested
the pedigree, and who shares the estate. Plaintiff’s evidence ‘is
confirmed by the order of the District Deputy Collector; Exhibit
537, and the deposition, Exhibit 437, of witness, Exhibit 436;
given so far back as 1876. Against this evidence, defendant
examined only one witness, Exhibit 576, who is not a member:

- of the family, and whose evidence to the effect that the adopted.
.son had a brother at-the time is too vague and uncorroborated ‘to™
~ be entitled to credit. . Plaintif’s evidence'is more reliable; "and‘

this case must be regarded as affording good evidence in support:
of the alleged custom;: :

Tnstance No. 48 comes from Ron, Dharwér District, and the
adoption is alleged to have taken place about 1834, I i is also a

nnen n‘F nnnﬂ'lnh'ng nvn:!n'nm: P15nni‘1‘FF’q wﬂ'hnqupa 499 d"?R are }\nﬂn

-sons of the person given in adoption, and prove the’ genealogy,

Exhibit' 377.° Witness, Exhibit 434, is pétil, and supports then:
testimony. On defendants’ behalf, a third son was e*cammed

Exhibit 501, who denied the adoptlon but was unable to explain the
statement made in the genealogy. Defendants’ witness, EXhlblﬁ
502, is a stranger, and gave hearsay evidence, and the extracts
493, 528, 524, are not decisive either way, The balance of '_ev'i_;{
dence in this case is decidedly in plaintiff’s favour. Thisisa case”
of the a.doptlon of a nepheW by a separated uncle, cE

This completes the analysas of the twenty-nme ngayet m-"_
stances. - As the result of such analysis, nineteen instances appeari‘
to us to be satlsfactorlly proved while ten instances have t3 be
rejected, chiefly on the ground of doubtful or conﬂxctmg evidence
or the hearsay character of the testimony. . Of these nmeteen'j
instances in three casés the adoption was of daughters’ and sis-
ters’ sons, and in five of separated brothers’ sons. Out of the ten”
rejected cases, in only two instances the evidence suggests any’*
doubt as to whether the adoption was that of an only ‘son."
These mneteen cases are those numbered in plaintiff’s statemenb
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- a3 Nos. 3, 5, 7,9, 10,12, 13, 14,15, 17, 19, 20, 22, 24, 26,27, :
- 29, 45,46, and the excluded cases are 4, 6,16, 21, 23,85, 37,:

38, 39, .40.  In most of these latter cases, as stated. above,:
the failure of ‘the plaintiff was due to the rejection of second:
ary or hearsay evidence. It isnot:easy for a private party to:
“hunt up cases of adoption all over the country, and to secure

the attendance of the most competent witnesses when the events -
took place many years ago, and the parties thereto were in -
.many - cases dead. It may-be also noted that in the cases: of
disputed genealogies, some witnesses, summoned - at first: on
plaintiff’s behalf, apparently. went over to defendants’ ‘side.”
Witnesses Nos., 501; 514, 408, 457, 459, 485, 482 fall under *
this -category. Bearing in- mind that adoptions are not very

common, and-the adoptions-of only sons-are still rarer, it'is by no-
means a small task to establish by satisfactory evidence nine-

teen Lingdyet adoptions of only sons, some of them in watandér

and mémda.r famlhes, with Government sanction. . The cases,;
moreover, are spread over a large extent of country . mcludmg :
: Béoalkot Navalgund, Baddmi, Banképur, Lakshmeshwar, Kal- -
ghatgl, DhérWar, _Ga.dacr Shirhatti, and Ron talukas, and eover a,
long period of seventy years and more, Plaintiff appears to.us; to_
have thus fully discharged the onus of proof thrown on him, o His
failure to establish his aliegation by equally satisfactory evidence -
in the remaining ten Lingdyet cases is not a fact which, detra,ctql
from the general credibility of plaintiff’s evidence about the, pre-r

valence of the nnmma enstom among Tnno‘nvpfs in fhesg dlStI‘lCt‘*j'i

¥ Salasvw Siivs Lauisas SRRV RS

as shown in the nineteen proved instances.

Turnmg next to the Reddls, they descmbed themselve9 (EXhl-'_j;

“bits 479 159, 161, 73, 78) to be Lingdyets by rehgmn. . The

Dhérwir _Gazettem also states that most Reddis wear . lmg,' and: ,
are reckoned as Lingdyets. They call Jangams as priests, though
a few . call Brdhmins to officiate on marriage oceasions (page--
141). . In Bijapur out of six divisions of Reddis, five profess the ,

ngayei; faith, and are married by Jangam priests (page 145),

There are, only four Reddi instances’in plaintiff's statement

Whlch requlre conmderatlon ,

| Instance No. 1 comes from Bégevédx in Bijdpur, Dlstmct and
B 74—4
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: -the adoptlon took place in 1887 Tt is sat:sfa,ctomly proved by
" thie evidence of the natural father and adoptive mother Exhi

blts 159,75, witness; Exhibit 73, and- the Collector’s sanctxon,
Exhibit 326." * Defendants object . to the - evidence of witness,
Exhibit 78; on the ground that it is hearsay, but this Q!!‘QL!!“-"
stance cannot detract from the value of the evidence of witness.
150.. -The ‘omission in Exhibit 326 of all mention of the fact of.
the adopted boy being an only son, is of no great consequence, and
it rather strengthens plaintiff's case. Defendants’ reference:to-
Exhibit 388 is not in point, for that order was passed in the case
of a Maritha family, and it is not at all likely that, if the Col:
lector had thought the same objection would apply to Lingdyets,.
he would have given his sanction in this case.. This does

ot appear to have been a case of the adoption of a brother’s -
‘80N, . . s

Seas

Instance No. 2 comes from Nargund, when 1(: was a: Natxve"
State, and the adoption took place in 1814—1816, It is proved
by the evidence of witness Exhibit 159, and the order of the ‘Nar -
gund Darbér, Exhibit 375, asalso by the gencelogies, Exhibits 369, -
376.- - The defendants’ objection that this instance comes from

‘a Native State has been more than once noticed before. . 'Witneéss, -
Exhibit 159, is not an entire stranger, but bases his information

on the papers produced by him. This is also not a case of the
adoption of a nephew by an uncle. The order, Exhibit 375,
speaks of pwm;aja, which word would not have been used if the -
relationship was very close. : '

* Instance No.8 comes from Bégalkot Bl_]apur Dlstnct and i
the  adoption took ‘place in 1888, Tt is proved by the ev1dence ,
of the adoptive mother, and natural father, Exhibits 161, 73, as-
also by the evidence of witness, Exhibit 160, and-the document, -

Exhibit 327. The only objection urged by defendants to this -

_mstance rests on the ground that it is a brother’s son’s adoptlon, '
N whleh it no doubt 1s, though the brothers nppear to be separated

The last Redch msta.nce is No. 25, which comes from Na.val-
gund Dhérwér District, and the adoptaon took place about 1873 "

- This case is not satisfactorily, proved as. witness, Exlubxt 245,
" only-speaks from hearsay.
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.- Thete are only four- cases -of Shepherds or Dhéno*ars The T
Dlstrlct Gazetteers (Dhérwér, 180-181), (Bijépur 122-123), d0 not ~  Basa'va .
fhrnw anv n’nnr ]‘l(r‘h*' on the rn‘trﬂnﬁa nnnrhhnr\ of n]qonnnru< » . v' :

J b Uy Wi/iiwuivi A2 5 lNiL D LINGAE‘ .
Some sub-dxvmons among the shepherds are plainly mera.yets . GATDA

by religion, and all are more under Lingdyet than Bréhminical
influence. _Kurubar or Dhangar Wltnesses, Exhibits 510, 488;
stated that Kurubars, Shepherds or Dhangars followed the teniets
of the Lingdyet faith. The Kurubar gurus are admittedly
Lingdyets in religion. The Kurubars bury their. dead like
Lingayets. The test of flesh-eating does not apply strictly. to
half Lingiyets or affiliated Lingsyets. The tests of burying the
dead by Lingdyet rites, and inviting Jangam Gurus on marriage
occasions, are more decisive in such matters.  Onthe whole, T am
inclined to admit these Kurubar or Dhangar instances.

- TInstance No. 18 comes from Lakshmeshwar, Miraj State, an_&
the. adoption took place so far back as 1849. The adoption is
proved by the evidence of the adopted son, Exhibit 171. ' De-
fendants object that ashe was only eight years old at the time, his
evidence is of no great value. - As, however, defendants did not
give any counter evidence to discredit him, I see no reason to
disbelieve his positive statement, based as it is on a knowledge of
his own famlly. This is a case of a brothers son adopted by
: .the uncle.- :

‘

e Insta.nce No. 41 comes from Héngal, Dhirwsr District, and”
the adoptlon took place in 1863-64. There is in this case con~
flicting evidence. On plaintiff’s side there is a genealogy, No.
448, proved by witness 510, and on the other hand the adoptee
and his uncle, Exhibits 513, 514, stated that there were two other
‘sons., 'We must believe these last mtnesses, and exclude thls
case from consxdera,tlon ‘ ‘

“*Tustance No. 42 comes from Navalgund, Dhérwér District, and
tglie adoption took place in 1876. This is also a case of disputed
‘genealogies. .The genealogy filed on plaintiff’s behalf, Exhibit
347, is supported by the evidence of the adopted person himself,
.Exhibit 442, -and his previous deposition; Exhibit 448, given in
' ,\._1878," and by the evidence of the pétil witness, Exhibit 444, and
the Collector’s order, 536, The evidence; on'the other hand, of
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"defendants’ .witness,- Exhibit ‘587, is-. hearsay, -and , the: si;lénc;é |
" maintained on this point:in the reports 531, 532, 538 is not: very
*_significant, when defendants’ own witness; Exhibit-517; admits

that the person alleged to be adopted was entrusted to the care
of the.alleged -adoptive father,. We fecl. satisfied that- this ins
stance is properly proved, ‘and that it is an instance of the:adop+
tion of a “brother’s son, who had inherited both his natural and
.adoptwe father’s property. - - . .o 0 ey

4.

~ Instance No. 44 comes from Navalgund, Dhirwar. District,
and the adoption ook place in-1853-54... It is also. a" case-of
conflicting evidence. - The adopted son, Exhibit 488, and witness,
Exhibit 440, proved the genealogy, Exhibit 849, and the. deposi-
tion, Exhibit 439, given so far back as 1878, and the  kulkarni’s

~deposition, BExhibit 441, and the. Collector’s order, Exhibit 538,

passed in 1878; prove the factof adoption. .Against this evidenee,
defendants examined - witness; Exhibit 515, and filed: kulkarni’s
statements 527,.628 given in 1871, which either ignore the adop-

tion, or speak of it as that of a foster child.. The later orders

.of 1878 are, however, declsxve on the point, and, prove the a.d0pp |

tion, which is of a nephew by hisuncle. . .. .,

*  The Hatgar witnesses, Exhibits 162, 167, do nob clmm to be
Lingdyets;. and -state that only some.among them -wear ling.
The Gazetteers of Bijdpur and Dhérwér also confirm this - state-
:ment. Hatgars have no aflinity towards Lingdyets, and their

mstance N 0. 11 mus’u therefore, be excluded from cons1derat10n
hke that of the Brahmms and Marathas : ;

. We have thus passed in review the whole of the ev1dence in
regard to the twenty-nine Lingéyet cases, four. Reddi ngayet
.and four Shepherd (Dhangar) cases, in all thirty-seven instanees,
~and ei{cluded from consideration fourteen cases in :all ® the seven

’D.m‘ln ancng ana  Hataar ana immlbnawnm ancta - and d+ha Bia
= " 33 “u.lll.lll UWDCD, (S A w) ALY Uswl’ VAT WUWILDIIVYWILIL Lo UV’ aill\ vuio VYO

- instances coming from parts of the country: other than the SOu-
“thern districts of the Presidency, to which alone these: i mqmrxes
have been ‘confined. ‘As the result of these- inquiries we- find
.that the >custom ' of- mvmg an only son in adoption has ‘béen
sa.tlsfactonly prOVed in nmete.en ‘Lingdyet - lnsta,nces @, three

" (y11, 28, 30—34 86, 43, 4751, -
T© 3 5; 7, 9, 10, 12416, 17, 19,20,22; 24, 26, 27; 20, 46, 45~ '
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Reddi®; and three Dhangar cases®, making- in " all twenty-five
instances in’ favour of the -alleged custom, whilé it has not been
~ satisfactorily "established “in ten Lingdyet, one Reddi, and ‘one

Shepherd case, making in all twelve cases®. - PlaintifPs failure to
prove his’ allegation in these twelve cases is not a matter of mu¢h A

surprise, for that failure is chiefly due to the length of time that

has elapsed since mauy of -these adoptions occurred, and 4o the
general difficulty of proving any positive sllegation under the

condibions impqs’ed by la.v.tr about the admission of relevant
evidence, and the exclusion of secondary evidence.- In only two
or three out of these twelve cases, the failure was due to the fact
that-the evidence negatived the allegation of an - only son. . This
sart of suspicion does not rest on the other cases, in which the
Aailure. was due to the length of time that had. ela,psed and the
~absence. of direct evidence.. This disposes of the bye-lssue about
the hpm-cmy and Hm doubtful character of the mnﬂanr'a in. e;11’('1.
port of the alleged custom .of the adoption of an only son.. Thls
.obJeatzon applies only to twelve out. of thirty-seven cases in all.

»
aladnn 4a
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these-twenty-five cases of the proved adoption of an only  son can
“be-explained on the ground that the adoption was by an uncle of

-his-nephew in the dwyamush yayana form, which is permitted by

“the Shdstras, and which cases, therefore, cannot be held: to prove
‘the alleged custom. Defendants’ counsel “himself suggested-in
“all only eleven eases of this kind out of the entire list, viz., Nos:6,
9, 25, 35, 46 being admitted by plaintifP’s vakil to be adoptions
of . nephews . by uneles, and 2, 7, 10, 27, 37, 38 bemu named by
‘defendants’ counsel, but not admitted by plaintiff’s pleader. Out
.of the eleven: cases named by defendants’ counsel, we ‘have foynd
- it necessary to exclude instances Nos.- 6;. 25, 85, 87 as being cases
~.where the adoption was not satisfactorily proved. This deduction
leaves only-seven cases, 2, 7, 9, 10, 27, 38, 46,3 the cases that we
have- still to- eonsider-in- this connection. Out of these seven
“cases, - in- only one-case, No. 46, has plaintif’s: pleader -admitted
 that the adopted son has. mherlﬁed or hag.a right: to inherit,

: Tmth his n&tural father’s and adopblve father’s property. Of the

(1)1,2,8 R (18,445 42,
(3) 4" 6) IﬁJ 21, 23’ 26’13.5, 37. 385 39’ 40’ 41;
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otlier six cases; Nos: 2;10; 38. are clearly. not cases . of néphews
adopted by uncles. .. Nos. 7; 9, 29, as also Nos. 27, 8, 18, 42, 43;

‘as shown above; aré cases of adoption by uncles, but these.

adoptions were obviously made by separated uncles. It:was;
open to the defendants to prove that the son had inherited in:
both families in these cases.” In.the absence of such ev1dence,z
it is not strictly necessary to discuss the question raised by
defendants’ counsel; as it does not affect seventeen out of the. .
uwenuy-nve cases we have held as being satisfactorily proved..:;,.: =

We ma,y, however, observe, in passing; that the defendants‘
counsel sought to give an ‘unwarranted enlargement to the
doctrine of dwyamuskyayana when he urged that it covered not:
only the cases of brothers’ sons, but brothers’ grandsons * also.
This enlargement was sought to be justified by the analogy of the;
PI!]P of Hindu law ]“7 'mr'lrnnh the existence of g son, bluudggn G" v
great grandson bars the way to adoptlon. This analogy;’ how<
ever, is too far-fetched to be readily accepted: The original dwyas
mushyayana son was a relic of the Niyoga form and as such this: -

. order of son is prohibited in Kaliyuga (West and Biihler (8rd Bd.);

page 879). Dwyamushyayana of the second and more modern form’
is still permitted, but Rdo Sdheb Mandlik has statedin his work that
he had notcome acrosssuch adoptions in this Presidency (page 506):
Steele. also (page 183) has stated that such adoptions seldom take.
place. - The Madras Sadar Divédni Addlat came .to a similar,
conclusion in 1859, On the other hand, the learned authors of the

Digest state that this form obtains in the southern districts of this |

* Presidency (West and Biihler (3rd Ed.), page 898), and Steele also

refers to certain castes where it is still in vogue (page 385). ., The,
Jugicial Committee of the Privy Council has recognized the exist-
ence: of this:form in the North-West Provinces : and there.are
also some Bengal cases to the same effect—Wooma Ddee v. Gokool-
anund Ddss®). The presumption in the case of an adoption by :a
united-brother would certainly be in. favour of the son: adopted
being the son of two fathers. -No such presumption can be made.
in the-case of separated brothers; for the dwyamushyayana is not
équally effective as- the- Dattaka son fo secure the spiritual. sal: -
vation of the person adoptmg-—Srzmatz Uma Deyo v, Gokoolanund
WTLIR,S Cale,; . 687, '
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Diss®—as also of Kis natural father (West and Bihler (3rd Ed,),

' page 899). It is, thus, not difficult to understand why this form of

-

adoption should have become generally, if not altogether, obsoletein

this Presidency. Xvenif it still exists, the best test of it is either

~ the proof of a special agreement, or evidence to the effect that

the son-inherited, or has a right to inherit, in both families..
There is no such proof of agreement in the cases relied upon, and-

" only one or two instances were cited where the son appears. to

have succeeded to.the estates of both his father and unecle, who
apparently were united. On this bye-issue accordingly, we find
that the large bulk of the instances adduced on plaintiff’s behalf
are not touched by this ground of .exclusion, and that for the
purposes of this suit we may safely leave it out of con sxderatlon,
except in regard to, at the most, two out of the twenty-five cases
in which the custom of the adoption of an only son has been

aticfantantlo h\antraa
DQUIDAGUUULIIJ PLioV

- 'We have'next to consider how far the twenty-ﬁve mstances of

the adoption of an only son satisfactorily proved to have occurred
as facts among Lingdyets over a large part of the two districts of

| Bijdpur and Dhérwér, during a period of seventy-five years ormore,
~ can'be held sufficient to prove the validity of the alleged custom
~ as one which the Courts are bound to give effect to... In this re<

spect several considerations have to be borne in mind. (4) The
prohibition of the adoption of an only son, is not a generally
recognized part of Hindu law. Neither the Sanskrit text.
writers; nor their English translators, are unanimous on the
point,” Shrinith Jaganndth, Vijnydneshwar and Mayukha range-
as authorities on one side, and Nandapandit and Kuber. on the.
other. . Similarly, Strange, Ellis and "W. Macnaghten are on one
side, and Colebrooke and F. Macnaghten on the other, (b) The
Madras and Allahabad High Courts have interpreted the texts
of  Caunaka and Vasishta, on which the prohibition is mainly
based; as commendatory only, and not directory, and held that
the act of giving an only son is injurious to the giver, but does
not affect the validity of -the gift— Chinna. Gaundan v. Kumara
Gamulan@’ Hamaman Tiwari v. Ohirai®, - The Bombay and

SO L, B, STA,p bl (2 1 Mad. H. C, Rep,, 54, -
’ (3) L Lo B-g 2 AIL, 164, .

1894,

Baskva
1’- .

" LINGANS

GAUDA.

]



THE INDIAN LAW REPORTS. [VOL: XIX::

Caleutta High Courts have: interpreted the: texts more strictly::
(¢) But even in Bombay  and Bengal, the current of .authorities-.
down to very recent times was in the opposite direction— Huebut:
v, Qovindrdo® ; Vishrdm v. Nardinrdv® ; Lakshmibdi v. Ganpat :
Moroba® ;. Mhalsdbdi v. Vithoba by Sausse, C. J., and Hebbert -
and. Forbes, J7.®; and Sreemutty : Joymony v. Sreemutty - Sibo«’
sundry®, . The first Calcutta decision to the contrary is reported
in Baja Upendra Lal v, Srimati Rdni®, and was. followed up
later on in Weoma Dace v. Gokoolanund Dass™, >

- On the Bombay side, the first case “questioning the-correctness -
of the. previous decisions”” was decided on the Original Side of :
the- High Court, and was reported in Bhdskar v. Mahddev®,"
The ‘doubt ‘therein expressed was confirmed in Lakslzmdppaf.v.'f-‘j
Ramdva® , ‘but the Court did not- pronouncé its final judgment '
on the point even -in-that case. . Next came the Full Bench, but
unreported Lingdyet, case of 1879 in certificate proceedings, and - -
finally tlie Full Bench decision in Wdéman Raghupati v. Kvish-"

mrma(m) an n]qn nnrln' v, /ffn'nn(u) Hrn a/mngnmﬂn v, "nmnmﬂu ';:

gowda(‘z’ The Chief Justice Sll‘ C. Sargent admitted in Waman
Raghupati v. Krishndji that until 1875, with the exception of.
Bhdskar v. Mahddev®, the current of decisions, both of the -
Sadar Divédni Addlat and of the High Court, was in favour of
not setting aside such an adoption. These Full Bench declsmns
of 1879 and 1890 must of course be held to have settled the
general} law in this Presidency, but the fact, that the law was .-
regarded to be otherwise for nearly sixty years (1820--79),
cannoi'. be lost sight of in judging of the weight and character
of the evidence required to prove an alleged custom, contrary. -
to the law .as now declared, but in conformity with the law .
as prekusly enforced. (d) The Lingdyet community - -may :
well- be. supposed to have ﬁrst received notice in 1879 of the

m2 Borr., P 83, - S ) 6 Bom, H. C, Rep;; O. 0 J.,

@ 1 Morley, p. 2~.t ;4 8. D, A, B., 1857, p. 26, 4,p. L

(%) 4Bom. H, C. Rep., 0. C. J,, p. 161, (9 12 Bom, H C. Bep,, p 364
{9 7 Bom, H. C, Rep,, Appx., 26+ {1875).

) 1 Fulfon’s Reports, p. 76, o 9 1. L, R., 14 Bom,, P 250

) 1Beng LR, p. 293, - - - :. . (O P J, 1885, p. 111, . -
) 1, L. By 3 Cale,, pu 587, o (2 Cross 8. A, No, 1007 of 1689

U ﬂnd NO. 37.
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_ change of: views in the: interpretétion “of “the ‘texts and - if
appears  from plaintiff’s . printed statement. in. this . case that;. -

sQ - I.Fl.tp ag: 1376 the. T-Tuﬂ'\ pnﬂw{' affirmed m o athop g\snﬁhﬂu‘

Ull U ULIUL

aLingdyet adoption of an only son, and no ohjection was raised.
-in the course of that dispute on this ground. . The presumptions;’

therefore,. .are. all in favour of, and.not against, such g ‘custom.

or usage having been recognized by all parties:as obligatory, more:

~especially. ‘when it is borne. in mind that in the neighbouring

Madras districts, the law, ‘even after 1868 and 1879, was de--
clared to be in favour of such an adoption, not only among Shud~
ras—Vasudevan v. The Secvetary of State for India®, but even
in the case of Brahmins. () The Bombay High Court itself has
recognized a custom .about the adoption. of daughters’ sons in
the newhbourmv Bréhmin communities such as the Sa.raswats
-——Gowm V. Shzwmm(?’ ~—and Haviks of Ké,nara—Demrshanbhog
V. .Deva,moa(3’ ( Annea,l No. 86 of 1881 decided on 3rd May, 1882)—
at the same time that it laid down the law to be othermse for.
Bra.hmms generally, elsewhere ' This ngh Court has thus re-
eogmzed an esseninal difference between the customary law of
; Mahéra,shtm and Carnatlc - :
( f ) The bmdmg force of custom a,s laW was d1scussed m Tm "

. Glmncl v ‘Reeb Ramw ‘and it was there held that it is not:
the ach_or omission of the pa,rtles, but the recoo'mtmn by the

Courts Whlch makes customs valid a.nd ob11gatory In. con-,

‘ ferrmtr or w1thholdmo' thls recoo‘mblon, the reason of the{

Qhﬁqfvg h'lr'n'hﬂ'nhnn mnci' never be ]nq'f- nn(rhi‘. n‘F 'hv H‘np nm‘lrfﬂ

when a,pplymg and mterpretmg Shastra, texts The Lmvé-
yets are admlttedly a heretical sect, ahd are not subject to

- Brihmin’ rehgxous la.ws, and repudiate the Shéstras in the ma,t- ,
- ter of the obhgmtory character of funeral rites and shra.dd/aas '

on Whmh Br4hmins lay so much stress. The exceptlonal cha.ra.c-
~ ter of the ngé,yets in this respect has been recogmzed both
by the Madras and Bombay High Courts— Koduths v. Madu® ;
Virasangdpa v. Rudripa® ; Gopdl Narhwr v. Hanmant Ganesh(”
| The hberty of WldOW re-marriage, and even of wife re-marriage, has

M L L. R, 11 Mad., p. 165. ® I, L R., 7 Mad., p. 321, y
@) P.J.,1894,p.30, " (1L R.,8 Mad,p 440. ‘
.®3MdHCR%mJO‘ /" ® L LR, 3 Bom, p 273

. | ® 5. L. B,  Bom., p. 375,
‘B 74—-5

,45_7,

10k
: ‘BASKVA .

’ hINGAN- C

GAUDA



bean -allowed: to-this Lingdyet comminity, and. so has ‘the é;a;iii"i
tion of daughter’s-and sister’s:son been sanctioned among ngﬁw.:
yets on account of their status as Shudras—M#Adlsdbas v, V@thobaﬂé "‘
Gopdl v. Hanmant, :Bearing all these considerations in ming
we feel satisfied that the. evidence .of the alleged custom among.

Lingdyets . furnished on plaintifi’s behalf, unrebutted ' as: that
evidence -is by any attempt of the defendants to adduce a single:
case to the contrary, their evidence being mostly of the nature of
rm'n'nnn -evidenee, is.sufficient both in q11n]1+v and qua.nt;ty to

Justify us in finding the eustom to be a valid custom.

" (9) Some of the decisions in regard to the proof of custom
may be brleﬂy referved to here, In Vayidinada v. Appu® the
custom among Brahmins of adopting daughter’s and 81ster 8 sons
was affirmed precisely on the same sort of evidence as we have

 reviewed' here,” More evidence is rigorously exacted “when it is

sought to-prove an alleged family cusbom—~Suriya Ran'v. The -
Rdja of Pittapus®. In Virasangdppe v. Rudrdppa® s custom *
of wife re-marriage among Lingdyets was affirmed. In Mir d-.\f
bivi v. TVellayanna® * the difference between custom and practlce -
is thus set forth: ¢ Practice may be more or less common, but .
it does not become a custom unless it is consclously accepted as |
ﬂdVIHg ‘the force of .‘mw.” In thep ywmuu La.be, the uuuwvuuh o
acts of official recognition, and the absence of disputes, and the
conduct of defendants themselves (Exhibit 83), show clearly "
that, the custom set up in this case is not & mere practice, but
was recognized to be an ‘obligatory custom by the people con-
cerned, and by the authorities, A Bohra Bréhmin custom of
adopting & sister’s son was similarly affirmed by the Allahabad
High Court in Chain Sukh Rim v. Pdrbati®., The Lingdyet. -
custom to the same. effect was affirmed in Gopal Narhar.v. Han- -

- mant Ganesh®, In order to prove a custom of Khoja mhemtance ,
accordmg to rules of Hindu law, it was laid down by tne J:llghr :

Court" that “ the 'mere opinion . evidence of elderly ‘petsons 1a its.
favour ‘was not sufficient; Speclﬁc instances must . be proved- B

“whereit-has been’ observed and followed.”— Rahimatbds v. Hir-

@ 7Bom, H, C, Rep, Appx., 26, @) I, L. R., 8 Mad,, p. 440,

@ LLR,9Mad.,;44, . ' " O Ibd., p 464, .

@) I.L. R.,9Mad.,'-499’ .Y ' ® LL.R, 44,5
"ML L, R, 3 Bou, 273,
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%’rﬁ) Phe peculiar succession of danein g girls by. force of- cusbon
’Wa:s‘ affirmed in Tdra Ndikin v, Nino La/’cshmanf’) - The custom
’of' ﬁmns to adopt a daughter’s son. in .opposition to. the .rules
Df Hindu law, which generally applied to them, was upheld: by
,;ﬁhe Prwy Council in Sheo Singh v. Mussamat Dakho®. .. The rea-
sbns given in that judgment for departing from the general law
‘ ;apply with equal, if not with still greater, torce to the Lingdyets..
It was stated in this judgment, quoting from. the judgment in
another case of Sir E. Perry, ¢ that if a custem is proved to
exist for a time whereof the memory of man. runneth notto
the contrary, if it is not injurious  to the public interests, and if
it does not conflict with the express law of theruling. power, such
custom is entitled to have the sanction of the Courts” (Perry’s
Oriental Cases, page 110, judgment in Khojas and, Memons case ;
as also Abraham’s case®.) The judgment of the Privy Council
‘went on to state “that the general rules of Brihminical law
cannot be justly made to override “well-established local and
caste custom, especially when (as in the case of Jains and
- Ling4yets) the ratio decidendi is inoperative.” Lingdyets like
' the Jains do not revere the Shdstras, and their v1ews of reli-
mous efﬁcacy differ widely from those of. the Brahmms

. .On the whole, therefore, we feel satisfied that the ev1dence of
‘bhe twenty-five proved instances in this case is sufficient to show
that the custom of the adoption of an only son is an immemorial,

invariable and recognized custom among the Lingdyets in the

& Py
southern distriets of this Presidency, and that it has been so affirm-

ed both by Native and English rulers, and that in the present case
it cannot be justly urged that the instances adduced are only
breaches of a generally received-law, and that they are not
sufficient to justify this Court in affirming its validity. Not
a single case was shown on defendants’ behalf where an adoption
of an only son by the Lingdyets of these parts was disowned or
repudiated by the people, or by their rulers, Native and British.
In. the Poona, S4tdra and Sholdpur cases referred to a.bove, the
custom . was. neither alleged nor disproved. Those instances,
therefore, cannot be allowed much weight in this case as disproving

© ) L. Ly Ruy 3 Boma,, 34, . @ LR,BL AL, 8.
(2) Ii ‘L. R" 14 'BDm., 900 . - 4' (4) 9 M' I' Al’ 239.

1894, |

Basa'va -

K .
JLiveay. o
" .GAUDA,



THE INDIAN LAW REPORTS [VQIJ XII‘&’[.?w

the. alleged custom: Oi:‘ course it has never been eontended that :
every person . aﬁnphng a child was bound to- aAnpt an An]y'”qvnn ‘
Cases of adoptions of one out of many -sons- will nattira,lly" : be -
more numerous, but this preponderance by itself willnot invali-
date the adoptions of only sons, when the custom was properly.

_ proved

* The questmn of estoppel was : not much plessed in argument”
on either side, and in the view we have taken of the memts, it is

" not necessary to go into that inquiry. On the whole, we are'
. satisfied that the instances adduced cover a long range of fime

and place, and are proved by satisfactory evidence, and that they
Justnfy this Court in deciding in plaintiff’s favour on the principal
pomt in issue between the parties.

. The fmdmg recorded above on the pomt of a.doptlon disposes-
of the hrs_t six eontentlons raised in the memorandum of appeal
by the defendants. The next four contentions in defendants’.
appeal, and all the cross-objections urged by the pla.intiff‘ relate
tn tha atl of nerty Plaind il alatraa +he whala +tha-
o U.l.lU liuUDllUu UJ- PLUI;} .y'- . .|.J.au.u.uu.|. blﬂllulb ULI-U \'V llULU UJ. UI..I.V_

moveable and immoveable property as belonging to the estate of

“his adopttve father, the deccased bhlva,nga,uda, and this claim -
was allowed by the lower Court, except in respect  of- the
immoveable property included in the deed of gift, Exhibit 113, :
‘exeented by Shivangauda in favour of his daughters, defendants
‘Nos. 2 and 3. Defendant No. 1 contended that she was the

owner of a portion of the moveable property (four ornaments worth

‘Rs. 281-8, Exhibit 35) as being her stridhan, and that another
_portion (a. cash sum of Rs: 1 128) was hers because it ‘was given
" to her by the deceased Shivangauda for her maintenance, and
. that generally she was the heir of Shwa.nga.uda. in respect of the
movea.ble and 1mmoveable property not owned by defenda.nts
"Nos. 2, 8, 5, or not bestowed on them in’ gift by Shivangauda.
Defendants Nos: 2,3, 5 confined their contention chiefly to. the
- moveable ‘property not claimed by defendant No. 1, and this; pro-
- perty amounted to Rs. 7,863-2-6 in cash, and 1154 tolds in weight ..
-~ of gold ornaments, and 121 tol4s of silver ornaments, besides pots,

- furniture, grain and cattle, Exhibit 36, Plaintiff on, the ,other .-
. hand contended that the deed of gift, Exhibit 113, was mva.hd B

~and not binding on hnn ‘Such being the respective- contentmns
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of the parhes, the sub-issues involved in this part of the i mquu'y 3 s
- mvolve the following questions:— - ' Basa'va

v
(1) ‘Whether the deed of gift, Exhlblt 118, was s valid and jﬁir;cifﬁf
bmdmg on the plaintiff? .

 (2) - Whether a portlon of the moveable property, the four
- ornaments claimed, belonged to defendant No. 1 as her stridhan ?

. (8) Whether the cash sum of Rs. 1,128 belonged to defendant 1
: N 0. 1 as having been given to her for her maintenance ? ‘

(4} Whether the rest of the ‘moveable property, cash, orna-
: ’ments, &c., belonged to defendants Nos. 2,3, & ?

. As regards the first bye-issue, we see no reason to dlffer from
: the lower Court in the view it has taken of the same. Reading
‘together the two deeds, the adoption deed (Exhibit 112) and the
~deed of gift (Exhibit 113), it is obvious that as they mutually
~ refer to each other, and both were executed on the same day,
~ they were really parts of one and the same transaction. The
~‘adoption - deed states that plam’mﬁ was to have the whole of
~ Bhivangauda’s estate, except the property which Lie assigned in
- gift to his daughters in the deed, Exhibit 113." The deed of gift
_ similarly refers to the adoption of plaintiff, and Shivangauda
. ' gave thereby the house occupied by himself and 7 jirdit lands
~'with ‘trees to his da.uahters Both deeds were written and
‘attested by the same writer and witnesses (Exhibits 102, 103,
104, 109, 110, 255, 277, 278), and were executéd on the day and
regsitered together, Exhibits 82, 83, 84. It was admitted on
respondent plaintiff’s behalf that, if the gift had been made
‘prior to the adoption, no valid objection could have been urged,
~but that even half an hour’s difference would have made it
invalid as against the plaintiff if executed after the adoptlon
" The Registrar’s evidence, Fxhibit 84, however, shows that both

:the ‘deeds were recistered tooether. and the other evidence :

R - voawvva. A v\u.a-vl. WVVLAVA “wy A.uuuuu,

. both - of plaintiff’s and defendants witness Nos, 102, 103, 104,
#1110, 255, 277, 278, shows that they were simultaneously exe-
-cuted, ‘and - formed in fact parts of one and the same transac-
“tion. " Respondent’s objection must, therefore, fail.” There is
fnothmg to show that, like some other property expressly stated
#+ to'he ancestral, the house and lands mentioned in the deed of Gift
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had been mhented as. anceqtra,l property; and were not, acquired
by Shivangauda. As between the parties, to the suit, he, must ‘
therefore, be held, to- have a full right to dispose. of these hlS E
acquisitions. The consxdemtmn was a good one, seeing ‘that the .
donees Were h1s dauorhters, and would have been h1s ultlmate
heirs, if he- had not adopted plaintiff. The property. given m“ “

gift was, moreover, only a small portion. of the entire estate: -

Plaintif’s natural father did not indeed expressly assent to: the

oL’
deed Of bu.u, but as hU was a Pdu. U'y UU thU dUGd Uf dJU.Ut)U.lUl.l Whlhl-l

referred to the deed of gift executed along with it, the case falls
under the category of conditional adoptions which are" allowed -
by law. We must, therefore, -overrule respondent’s contentions -
on'this point, and hold that the deed of gift in favour of defend-
ants Nos. 2 and 3 was valid, and binding on plaintiff,

“As regards the next two sub-issues, it is to be noted that

deferida;nt No. 1 claimed a gold sargi, gold bracelets, silver
tolbandis, and silver gundgudigi, as her stmdhan and she cla,lmedf

Rs. 1,128 out of the cash as having been given to her by o

Shlvangauda. for her maintenance, Exhibit 35. She also claimed
to be the owner by right of heirship of the remaining property,
so far as it did not belong, or was not gwen, to defendants Nos.

2 and 3. This latter claim of heirship must be disallowed, -

as plaintiff, and not the defendant No. 1, is the ‘fhelr ,of .

' Shlvangauda

A.loouu the oruwmenue claimed as bmmnan, ana aboub tne cash' :
sum, it is to be noted that in her deposition, Exhibit 22'7 '
defendant No. 1 claimed to have received the ornaments and
Rs. 1,000 in cash (in place of Rs. 1,128 mentioned in the written

| statement), and she claimed.to hawe received this double gift one.

month before her husband’s death. She did not rest her claim |
upon any reservation made. by Shwano*euda, for her ma.lntena,nce

‘ab the t1me of plamtlﬁ”s adoption, It is true that the deed of

gift contams a statement that the moveable property was refained

| by Shivangauda for his own and his wife’s maintenance, - There
i, however, no specification of the value of the property sore-

tained, and there is no similar reservation in the contemporaneous
~deed of adoptlon, which. makes plaintiff his heir in respect of all

:the properby not- included in the deed. of gifti: The oral glft '
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alleged §o” have "heen msde ons month ‘before’ his death by Shis
vangauda is not referred to-in. either deed, though :these:last
Worn nonanttbard vradhie Ll Jacin  bhaflae, QL2 Yy Yy .
WOULT BACCULCU Wiunil U1eell Gays .0Ci0re paivangaudaa’s aeatn,
Defendant No. 5, moreover, contradicted defendant No. 1 openly, -

for he stated that the gift of Rs. 1,000 was made by - Shivangauda

- twenty or thirty " years ago, Exhlblt 202. Tt is admitted by 'de--

fendant No. 1 herself that there were nio witnetges present at.the
time of the. gift.  The oral evidence on this point on deferidarit’s
behalf is thus entitled to no- We1ght

It is plam that the alleged oral gift is not proved, and defend-
ant No. 1 has no right as against plaintiff either to the cash. sum
of Rs. 1,000, or to the four ornaments, claimed as stridhan by.
her. The wddis, Exhibits 10, 16, show that, in this case, attach-

ment before Judo'ment was made at the instance of the plamtlﬁ' '

and Rs, 8,991-6-9 in cash, about Rs. 3,550 worth of gold orna-
ments, about Rs. 154.8-0 worth of silver ornaments, and about
Rs. 320 worth of other property, including utensils, grain and
“cattle, &c., in all property worth about Rs. 13,000, was attached
on two occasions, The bailif’s report shows that defendants
made ‘away With some other property. The attached property
' was, moreover, subsequently returned back to the defendants after
taking security from them for an equivalent amount; and defend-

ants will have to account to the plamtle for the value of the.

same. Defendant No. 1 has no doubt a nght to ‘be smtably
mmnta,med bv the plamtlﬂ' out'of her husband’s estate ; but till
* defendants have rendered a’proper aécount to the plaintiff of the
property in “their possessmn, it will not be fair to decide upon
defendant No. s’ elann for mainténance, and require plamtlﬁ to
settle any definite amount on her, She'set ‘up a_ speeific "defence

a.bout an alleged oral’ gift, and faﬂed to prove the same, * Both

her obJectlons therefore, about the stridhan property a,nd the
cash glft must be overruled 3

.A.s regards the fourth sub-lssue W}nch relates to defendants

Nos, 2,-3 and 5, it may be noted that they clanm in their written

etatement to be.the owners of nea,rly the whole of the movea,ble
property in dispute, exceptm(r the . port:ons to whleh defendant
: Neg, 1 1a1d cla,nn. Volummous ev1dence Was o‘1ven on defendants
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- behalf to ‘prove. this portxon of the clalm It is to be noﬁed

however -that nearly all the witnesses who gave evidence 'in
defendants’ favour on this point gave evidence also against the -

~alleged custom. of adoption. These witnesses come mostly from-

Naregal, where the parties reside. Defendants’ witnesses on this~
point were Nos. 255, 256, 258, 263, 264, 267, 270, 272, 276, 278,
279, 280, 281, 282, 283, 285, 286, 289, 290, 202, 236, 298, 301,
303, 304, 308 ; and bonds, Exhibits 265, 271, 273, 275, 279, Were
produced as having been passed in defendants’ name. Plaintiff
also gave both oral and written evidence to prove that all the
property -in dispute belonged to Shivangauda, and not to his .
daughters. Plaintiff’s witnesses are Exhibits 100, 102, 103, 104,
109, 110, 111, 178, 181, 183, 184, 185, 186, 190, 193, 195, 198,
199, 200, 202, 203, 206, 207 and 302, and the written documents
in his favour are 832, 338, 353, 366, 179, 180, 194, 196, 197,

- 201, 204, 205..

. After a careful consideration of the whole of the oral and’

written evidence on both sides, we see no reason to disturb the

finding of the lower Court on this point: (1) If defendants Nos. 2

3 and 5 were so well off as they claim to be, it was not likely tha.t

Shwa.nga.uda would have made any gift of lands and house to -

them. (2) At least some mention would have been made of this -
fact in the deed of gift. (3) Defendant No.3 has been a widowed

daughter of Shivangauda for many years, and she and defendant,

No. 2 and her husband have been to all appearance_ dependent

members of bhlvanga.uda, sfamily. (4) Defendant No. 5’s deposi--
tion, Exhibit 202, leaves 11tt1e room for doubt that neither he
nor his wife nor her sister were ever in possession of eash and

: ornaments of their own, as stated on their behalf by their.
: Wxtnesses (5) A few of these witnesses themselves, Exhibits
. 255, 262 292 298, admitted that the actual management’ was’
* with. Shivangauda, who, according to them, took bonds and
*received pa.yments, on behalf of his-daughters. (6) The bonds 111
: defendant No. 3’s name, Exhibits 265, 271,273, 275, 279, are few
- in number, and for small amounts. One of the bonds produced

“was ‘in the name of defendant No. 3’s deceased husband .
Appénna; but he. was deseribed in it as having been a party on

beha.lf of Shlvanga.uda. ) Defendanb No. 1 is msber of thls
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_Appénna, and she is mother of defendants Nos.'2, §, 4, and this

relationship accounts for her partiality in favour of defendants

Nos. 2 to 5, and her assumed ignorance about her husband’s

means, (8) Defendant No, 5 admitted that he only tilled the lands,

~ and that he had no money of his own with him. (9} The census

papers, Exhibits 838 and 353—864, show that the houses were

A d A~

all cuucubd in Shlva.uuauda» § namnie. (10) The bOﬂdS, 177, 180,.
192, 196, 197, 201, 204, 203, are also in Shivangauda’s name.
Bearing all these circumsfances in mind, we feel satisfied that
plaintiff’s witnesses on this point are obviously more entitled to

credit than those of the defendants. The defendants Nos. 2 and

3 are of course entitled to the property given to them by the
deed of gift. The rest of the property belongs to the estate of
Shivangauda, and the plaintiff as his heir succeeds to the .same,
subject to the.charge of maintaining defendant No. 1, his mother,

Defendants contended that certain properties did not belong
either to them or to the estate of Shivangauda. The evidence

. of plaintiff’s witnesses relates to the property generally. : If

strangers have a claim to any of these properties, they will in
due course assert the same. It is not necessary to inquire into

- this point further here. I _ .

5

JARDINE, ., :-—I concur in all the findings on the issues and 1in
most of the reasons just given. - :

- The parties are Kudava Kaligars by caste -and’ ngayets by

| religion, and dwell at Naregal in the Ron Téluka of the Dhéz war

District, not far from the Nizdm’s territory.

" It is now the settled doctrine of this Court, thab the adoption
of an only son is, by the general Hindu law, invalid— Wéman
Raghupati v. Krishndji®, The report of that case shows that in
Appeal No, 1 of 1879 under Act XXVII of 1860 thls rule of law
wasapplied to Lingdyets by a Full Bench ; and that an attempt to

nrove validity by custom in that ohnna] from H‘\a Divtrict Tnﬂnm of
P‘UVU "a‘lu-l J UJ vl uvai, .lu Ui

Belgaum failed. In the report of Gopal v. Gamesh®, Whlch de-
termines that the Lingdyets are Shudras,—cf. Virasangdpa v,
Rudmaoa(3) —some account is given of the case of I' ash@bcu v.

(1) 1, L. R,, 14 Bom,, 249, @ L L, R, 3 Bom,, 273.
‘n 74-G
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Nagipa decided in 1828 between Lingdyets - of the Sholépu"r'y
District, in which the Zilla Court at Poona held the adoptlon of- |
an only son invalid.

In arguing on the instances relied on as proof of custom in the
present case tht counsel for the appellants asks the Court to
exclude several on the ground of irrelevancy, they being valid' at
Hindu law as adoptions of dwyamushyayanas or sons of two
fathers : Mayne’s Hindu Law, 5th Ed., para. 132. The respond-
ent meets this contention with the following arguments : 1st, that
it is not shown by any cited case or otherwise that this form of

adoption is still in vogue in the Presidency of Bombay ; 2nd, that .:

. if not obsolete, it extends only to the son of a brother, and not.

to any other relations; and 3rd, that where the brothers are

" separate in interest, and there is no proof of an express aoreement ‘

that the adopted son’s relationship to his natural family shall

RDAIALAL

continue, he is not a dwyamushyayana, and so the - adoptlon‘. |
stands on custom not on law. The appellants reply to this third-

' pomt that in all cases where the only son of a brother, divided or

undivided, has been adopted, the law raises a presumption that' '
the son is a dwyamushyayana.

The respondent, who denies that this status exists, rehes on the; "
Réo Stheb Mandlik’s opinion arguendo at p. 506 of his- work on; '
Hindu law that this form of adoption is not recognized in this

" "age and a Madras decision of 1859, Annamala v. Mungalam(l)

against which, however, there is in Mr, Mayne'’s opnnon over-
whelming authority—Mayne’s Hindn Law, para. 160, Butin
para. 132 of Mayne's Hinda Liaw it is said: “ It seems to be -
admitted everywhere that there is no objection to the adoptlonf '

-~ of an only son, when he is taken as dwyamushyayana, or the son of
. two fathers.” For this text, books and decisions are cited. .. The-
- form is said to be common in the North-West Provinees—JIollv’s

¥ S SV Y RLACTS vaJL’

’ Tagore Law Lectures, 166, Tt is. argued that there.is no case in:

~ the Bombay Reports. But several are mentioned by West -and. 4‘
. Biihler, 898, 1044, 1045, 1208,

:persona,l inquiries it appears that the dwyamushy yayana .son is
not at all unusual in'the southern dlstrlcts of Bombay—-SQS 1045

The learned writers say that from

® Mad. 8. D, A, Rep,, 1850, p. 81,
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See also Steele’s Law and Custom, 47, 384, 45, 183. The form is
common -in Malabdr, though obsolete on the Coromandel Coast—
Vasudevan v. Secretary of State®. -In Nilmadhub v. Bishumber®,
a Bengal case, the Judicial Committee of the Privy Council treat
the dwyamushyayane son as recognized. Also in another Bengal
case, Srematc Uma Deyi v. Gokoolanund®, On - consideration
of .these authorities, I am not inclined to hold that the dwys-
mushyayane son is obsolete in this age in the southern parts
of the Bombay Pres1dency ‘

" The second question is, whether the a.doptmn of an only son,
being the son of the son of the brother of the adopter, can, where
-there has been no special condition, be upheld as the adoption. of
" a dwyamushyayana son, so that the instance must be imputed
to Hindu law and withdrawn from the evidence of custom. No
text has been shown by Mr. Scott to support this argument, nor

any dGCISIOI‘ + 1t 1s mmncﬂtr knqaﬂ on ‘Hu: cnppnc:nﬂ grns)]nmr ]‘\PfWPnh

a son and’a grandson, drawn from the fact that the emsﬁence of
either makes adoption impossible—West and Biihler, 917, 944.

- This basis appears far t66 slender for us to extend the meaning

of dwyamushyayana in the absence of any reason for suppos-
ing that the brother’s grandson would stand in the same spiritual
relation to the adopter as a natural grandson does according to
the Dattaka Mimansa, sec. 1, pl. 13. But it appears from the
decisions that a stranger may become a dwyamushyayana. As
iy said in 1 Strange Hindu Law, 96, “the same double relation

may bv thU result of ag;ccmcuf;, at the time of adﬂpti(}“ between

the adopter and him who is willing to give his son. for the pur-
~pose.” For the formula of giving we may refer to West and
Buhler, 1134, quoting the Vyavahdra Mayukha.

The third point is, whether, when the two’ brothers are
sepa.rated in interest, and one of them adopts the only son of the
oother, and there is no evidence of a special condition, the son is a
dwyamushyeyana son at Hindu law,.or whether, as the re-
spondent contends, the adoption and the inheriting in both
fa.m111es must be imputed to the custom,

) I.L R, 11 Mad., ab p. 167. & L. R, 51 A, 40; §:C. L L, R,
@ 1BM LA, 0L - 3Ga1c., 87,
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The distinction hetween united and.separated brothers is: not
taken by Mayne, who in- para. 182 says in general terms thatll
when one. brother takes in adoption the only son of the other, the
double relationship of dwyamushyayana appears to be established -
without any special contract. Nor can I find the distinetion :in
West and Bithler ubi supra. A géneral presumption may
possibly be drawn from some of the decisions, viz., that where a .
dwyamushyayana can be given at all, as, e, g. between two
brothers, the presumption is that he has been given as such-—=
West and Biihler, 1045, note h.. The respondent relies on the
remarks of the Judicial Committee in Sr imats Una Deyis case®
as a.uthomty for making the dlstmctlon between divided and
united brethren. The remarks appear to me applicable on' the
question of evidence, and shew that the consent of the divided
brother is more 1mprobable. No text of Hindu law has been -
cited as authority for the dlstmctlon I find none in the history
of the dwyamuskya yane son given by Dr, Jolly in his Tégore
Law Lectures, 1883, 165, where it is traced to the obsolete custom -
of Niyoga (see Mitdkshara, ch. I, s. x.), nor in the . rules about’
dwyamushyagyana at p. 318, nor in Colebrooke’s Digest. But T
think that the remarks in Srimati Uma's case do require the

11111

‘Court to consider in dealing with the present evidence of adoption |

between separated brothers such facts as the absence of ‘any -

_ special agreement, and whether the adopted only son succeeded

to property in his natural father's family. (For the Bowbay

rules on this point see West and Biihler, 898, 1209.) But i;he~
significance of the presumptions, especially those drawn from the

'ordlnary motives of religious Hindus, is weakened much when'
we are dealing with Lingdyets, who, as remarked by the Court

below, attach no religious value to adoption and its ceremonies,
Mr. Jardine compares this purely civil act of theirs to the adop- A

tions of the Jains; ‘it also resembles the Kr;tnma. form of

M1th1la~Mayne s Hindu Law, para 95.

* Tt is admitted by both sides that the instances numbered 6 9, "
‘25, 85 and' 46, are adoptions of brothers’ sons. . The factum and’
in mosb cases the only sonsh1p are not disputed. 'I‘he respondent

-

- (13 L. ,R,, 5 1_, A, at p. 50,
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hias admitted that in cases 25 and 46 the adopted sons inherited -

in: both their natural and adoptive families, but ‘denies this as
regards the. cases 6, 9 and 856. But in case 6 we concur that

the -only sonship is not proved. Case 25 must be excluded as -

not being one among Lingdyets. I find on examining Hxhibits
74, 160 and 328 that in case 8 there is no evidence on this poin,
nor can it be inferred whether at the time of the adoption-the
brothers were separated in interest. I also do not find “this
.adoption. proved. In case 9, to which Exhibits 161, 166 and
245 belong, the brothers had separated; and as the natural
- father, Exhibit 245, speaks of his elder brother (probably the
adoptive father) as his heir, it would seem that the adopted son

loses his rights as such in his natural family. The agreement,

Exhibit 332, shows that when the adoptive father married again,
there was a dispute between the brothers, which was settled by
the adoptive father agreeing that the adopted som and each
“ natural son should have equal shares. In case 35 the brothers
were separabe, and the natural father still lives. But we concur
in excluding this case, as both the natural father and the son,
Bxhibits 494 and 495, say there was a second natural son at the
time of the adoption, although Exhibits 451 to 453 swear the
contrary, We do not think it proved that the adoptee was an
only son. , | .

In case 46 though ev1dence to contradict was gwen we are
satlsﬁed on the testimony of two of Irangauda’s sons, Exhibits
428 and 478, confirmed by the pétil, Exhibit 434, and the genca~
logy; Exhibit 877, that plaintiff has proved this case and that.

~ the two brothers were separate in mterest when Irangauda was

-adopted.

Thuq, atter excludmw cases 6 25 and .35 as 11re1evant to the
icustom, we concur in finding that in cases 9 and 46 the brothers

wan l aam a an PPRpw S

weu: bepoud.w in interest. ,

A The _appellants-defendants have dechned to adxmt that the
‘cases 2,7, 10, 29, 37 and 38 are not cases of brothers’ sons as
‘the plaintiff avers. We concur in holding the' only sonship in
‘cases 37 .and 38 to be not proved : and that in: cases 2 and 10 the
a.doptzon was not between brothers. . :
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- The contest then is as to whether the other proved adoptlons,'t-‘
cases 7 and 29, can be presumed to be of the dwyamushyayand’
form without proof of Specxal condltlon I Wlll now examme thej'i :
facts of all these cases. e

Case 2 occurred about elghty years ago in what was then the:
Nargund State. The jfactum is proved, and the family is Lingé-
yet. The son of the adoptee, Parvatgauda, though living has not
been called. In Exhibits 376 and 369 the fathers of the twoi
fathers bear different names, which fact indicates that they were -
not blothers The word of relationship used in Exhibit 375 1§
“purvaj”’, which includes elder. brother, but has also a w1der;‘ :
meaning. The witness, Exhibit 159, is not more specific. Wef
are agreed that this is not an adopfnon between brothers. ’

. The factum of case 7 is not disputed, and is deposed to by the:\
adoptee, Exhibit 170, who says the fathers were uterine brothers,
But the adopting father is not called. Exhibit 74 gives dLﬁ‘erenb; .
names to the fathers’ fathers, and Exhibit 160 knows. ~nothing:
T think we must hold them to be brothers as the pla;m’mﬁ” has not,
disproved the assertion of the witness without whom the case. is
not proved. ~ There is no evidence as to Whether the fathers were '
joint or separa,ted ’ "

. We agree that case J.U is certamiy not a case of two brothers :
a.lthough Exhibit 161 says it is.. It is clear from Exhibits 73 and.

232 that the woman who a.dopted was a relation of the natural
father ; ‘but neither he. nor the son, F‘Yhﬂnf 168, suggests the

ER AN Al MRV AAVAViAVe  favy ~aa BRSNS i PR YEYE VAT

brotherhood of the fathers.

- In case 29 the only evidences is ’ohe adoptwe mother, E‘{hlbltv
71, who says the giver was her “ bhdwve”, which in Cénarese means;-
according to the dictionary, husba,nd’s elder brother, wife’s:
'brother, maternal uncle’s son if older than one’s self.” On study-

ing her deposmon T incline to hold that Mudlbasépa, the father.
of the adopted son, was  her husband’s separated brother, as the:
appellants’ counsel argues.. :The act occurred in the Sangli terri-
tory of Shirhati about- the year 1887.. ' The adoption -deed and:
other documents have not been produced : and there is no official ¢

récognition of the act alleged. : The facts that a dispute:oceurred :

with the natural father, and that some other son was also adopted; .
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47 ]

~ and that at a private _settlemehﬁ both have been treated -as

adopted sons, somewhat discredit this instance. At the same

- time it is to be remarked that-the dispute is not said to have

been raised on the question of only sonship : and I would, there-
fore admit this case as one relevant to the custom,

~ As we concur in finding that in cases 37 and 38 the fa,et of .

. the only sonship is not proved, 11; is unnecessary to deal W1th
them here. : '

. The result is that we concur : in holding cases 2 and 10 to be‘

P

~P
PI'U\ eu a.na relevam: evmence OI 'UIIB custom unu not caists oL, -

dwyamushyayane : and in holding case 29 to be like, cases 9.
and 46, an adoption of a separated brother’s only son. Case 7
is an adoption of a brother's only son. My learned colleague
thinks the evidence shows separation : while I am unable to form
- an opinion. The discussion of the dwyamushyayana form thus
only touches four cases, viz., 7, 9,29 and 46 out of the twenty-two
cases we find proved and relevant: in three out of the above
four the brothers were separate, and perhaps in the fourth also; ;
. all but case 46 are recent. '

It ‘appears then that the only point regarding the dwyamush-

* yayana form of adoption which wo can be asked to decide is .

~‘whether ¥ithout proof of a specla,l agreement such an adoption
- between’ gppnvsafpd brothers can be held proved. But I am of

- opinion that it i8 not necessary for us to decide the point; firstly,

" because, even if we exclude cases 7, 9, 29 and 46 there is material
* in the other eighteen proved cases on which we can adjudge the
question of custom ; secondly, because the religious motives of
ordinary Hinduns have little influence  on the minds of Lingdyets,
who look on the destiny of their dead ancestors from a dlﬁ'erent
religious standpoint. B

‘The learned Judge below finds tha.t among Lingdyets no funer-
al ceremonies are performed and - he logically infers that, there-

Lave tha saluvatinn of the father who oives his onlv son e nat
L AULRD, VIlL DU VY WUV Vi ViY sWvaaua Fo St airy PUAL 4D AUV

- imperilled: and he holds on the statements of the witnesses that
he incurs no sin. These findings have not been seriously disputed.

In: discarding the shraddha ceremonies, they resemble the Jains
* from ‘whom many of them are believed to be descended. We can,

- theref.ore, apply to the Lingdyets Sir M. R. Westropp s remarks

1894,
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on the Jains in Bhagvandds v. Raj mal®, « This | mrcumstance 1s ;‘

fatal to the existence, amongst that sect, of the principal rea,son.:

i which renders adoption almost indispensible to the more orthodo
Hlndus when they are sonless, “ the future beatitude of ” such « éL

Hindu depending, according to the prevalent belief, upon the
performance of his obsequies, and payment of his debts by a son,
as a means of redeeming him from an instant state of suﬁ'ermg '
The motive for which a Lingdyet adopts is the perpetuation of ‘
the name and tamny, recognized by Westropp, C. J., in Bhdila V.

~ Parbhu®, Now, it appears that the views of the Court below ’

are confirmed by the interesting accounts of the tenets and’
practices of the Lingdyets found in the volumes about B1]é,pu1 3
and Dhérwdr in Mr. James Campbell's Gazetteer. These werd
respectively supplied by Mr. Cumine of the Civil Service a.nd:
Réo Bahddur Tirmalrdo Venkatesh whom we remember as an .
expemenced Judge, well informed about the locality. The lattel).
reporfs: “ As regards the future state, Lingdyets believe that"v'
the wearers of the lmg are not liable to transmigration, Accord- '
ing to his conduct, a Lingdyet after death is sent either to heaven
or to hell, and where he is sent there he stays. The Lmo*ayet

~ belief that none of the house spmts can come back, frees’ them

5-'y-nm one grnaf qpr-hnn of pr Rrghwnn mi-rml rm'\mv ]nnvn 'nn

offering to the dead of sesamum, sacred grass, burnt sacrlﬁces,
new moon and full moon rites, and pourings.-of water. In their
disregard. of. after-death rites -the Lingdyets agree with: . the:
Jains”®. Mr. Cumine- contrasts the tenets with the practices
in his phllosophlc dlscussmn and comes to the same opinion :.- |
“ that the dead ngayet goes to Shiv’s heaven seems to be &
practical belief which bas greatly reduced the rites to the dead

and probably the fear of spirits”®, " =

ITam of oplmon, therefore, that these four cases may Iiloi‘é\?

AU R

' rea,sonamy De lmpunea UO Uﬂe 1nuuence OI DIIB au ge LUSDOIH r,ua.n
-to motives of religious law: and on considering the ewdence I

Wt :? )

would impute them to the custom,

- T see no reason to exclude the cases where adoptlons occurred

since the present suit beO'an Nor for excluding the cases Qnsmg

(17 10 Bom. H. C. Rep., atp 262, (3} Vol, 22, Bom, Gaaztr,, 106,
\2) I, 1L, R.,2Bom 67 . -"‘. B (4) Vol, 23 Bom Gaztr., 227, 229, 236 :

€
N R



in Natlve States, in the absénce of any reason to suppose that.l

. the Hindu law in foree in those States differs from that of the
nelgh bourmg British Indian districts.” Cf. Shivji v. Datu®,

- - Before exa.mmmg the evidence, it may be remarked that the‘

: burden of proving the custom, by clear and unambmuous evi-
dence, to be ancient and invariable lies on the plamtlﬁ' under the
rilings of the Privy Council—Bhagvandds v. Rajmal®, There

} must be « satlsfactory proof of usage, so long and mva,na,bly acted

nprm in Prnrahop as to show that it has ]'\v common consent been -
submitted to as the established governing rule of the part.xcular‘ .
famlly, class or district of country, and the course of practlce '

upon which the custom rests must not be left in doubt, but be
proved with celta,mty Swanananja v. Muttu Rdmalinga® ;
Shidhojirdo v. Ndikojirdo®, = Itis to specified instances that the
Court pays most attention—Bhagvandas v. Rajmal®, and it is un—

safe to act on mere opmlons of V‘Vltl’leS‘SeS ~— Rahimatbdi v. Hir le“” )

' O'cisumbhoy v. Ahmedbhoy®. The Court below has applied these

- rules and found the castom proved by specified instances. It says :-

13 ﬂn H'm whn]n it appears Hm{' the ﬂpF.onAn'nh witnesses are

L not very serious, in assertmg ‘that there exists no custom of
adoptmg an only son, They cannot cite instances- of such,-

adopt.:ons having become null and vmd amongst the commumty

* Tt now becomes the duty of this Court to dete_rmme,whether )

the specified instances outweigh the opinions of witnesses adverse
to the. custom, as the Subordinate Judge has held - We must
examine each instance before giving our decision.". We are of

opinion that the defendants’ witnesses have not proved any '

instance of an adoption of an only son being disallowed or even
seriously disputed. Most of them come from Naregal, to disprove
the factum or some othor point alleged by the plaintiff. The
- Judge below is right in disbelieving their denial of the -custom,

As T have already noticed, they cannot seriously suppose that the
- desire of salvation from hell moves Lingdyets at all, or that the

doo‘ma about the hell named Put is any part of their creed. One

12 Bom. H, C. Rep.; 281, (4) 10 Bom, H. C. Rep,, at p. 234“ '
@ 10 Bom, H. C. Rep,, at p. 260. . . & 10 Bom. H.C, Rep., at P 263,
(3>3Ma¢1 H,C.Rep,755.0,14M.1. A,570, ) L L.R,,3 Bom,, 34,

) I. L. R.; 12 Bom,, at . 302,
"B 74-—7 ‘ o
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- witness, Exhibit 296, tries to make out that one such’ e&oﬁtioﬁ' .
‘was disallowed in the Madras Presidency. But he must be'i igno« -

rant of the decision of the Madras High Court in Namyanasamw :
v. Kuppusami® which recognizes the adoptions of only sons as .

‘valid. It is admitted that the instances numbered 30 to 34, 36

and 43 relate to Bréhmins. - We exclude them as not relevant to '

_'the custom of so different a people as the Lingdyets; and untll _
‘the mgnn of the Brshmins in the Dharw4r and Bijapur districts
to adopt only sons is established as a custom, it is as hkely as -

not that these seven instances are infractions of the Hmdu ]&W )

‘as mterpreted by thls Court, -

The two msta.nces of Hatgars or weavers numbered 11 and 15
must next be considered. The Court has been referred to Vol.. 22
and 23 of Campbell’s Grazetteer, the volumes about Dhérwér and '
Bijépur, pp. 165 and 267, respectively. People of this caste have
in their habits and worship resemblances.-to both the Bréhmin '
and Lino*é,yet forms of Hindusim: and it is said that though':f-
they have an her editary fend with the true J.nngayemsm, nalt OI,
them have gone over to Lingdyetism and the other half have
begun to feel its influence”—Vol. 22, 268, In ease 11, thness 2
162, the adopted son, says plainly that he is not a Lingéyet; and
the adopting father, witness 167, does not contradict him, Tt s,

' therefore, clear to us that case 11 is not releva.nt Case 15, about

Whlch witness 167 gives vague evidence, appears to us releva.nt 1

" Case 28 is objected to by the appellants as 1rrelevant because
there is no proof nor,indication that the parties were ngayets

Bub the questions put to the one witness examined, Exhibit 70

confine her assertions to Lingayet cases. The order, Exhibit 351

~ gives noindication of the caste. If, as appears, the adopters were
- Deshpéndes, it would have been easy for the appellants to pro~ )
“duce evidence about ‘their religion, or to have asked witness 70 ;f '
' they had any doubb We, therefore, admﬂ; case 28

The £our msta.nces, Nos 18, 41, 42 and 44, ‘oceurring’ among
the .shepherds :(called Dhangars in Mar4thi: and - Kurubas in -
Cdnarese)-are dlsputed on snmlar grounds.

O Ry 11 Mad, 43
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In case 18 no question was put about religion to the only

mtness, Exhibit 171.- . We have been referred to.the Gazetteer

. ‘Volumes, Dharwar, 180, Bijépur 121, The Dhdrwér writer does
_not treat the Kurabas, who number 87,800 in that district, as
. Lingdyets at all, as appears from the table at p. 103, though he

styles the Kuruba Gurus as half Lingdyets. -These Gurus seem
“to be what are known as Vaders in the Bijépur District.. The
“Bijapur writer says at p. 123 that the Kurubas are Bréhminical
"'Hmdus Neither does he include this great caste. numbering

_ 'f94s 786 in Bgépur District in his tables of True, Affiliated and
;Ha.lf Lingdyets. In the full notice of the Kurubas in the Telugu
* country written by Dr. Buchanan in the early parbof this century
‘(Journey into Mysore and Canara, Vol. I, p. 395) there is nothing
‘distinctive to show that they are Lingsdyets; and another refer-

‘ence made by Mr. Ghanashém for the respendent (8 Bombay

" Royal Asiatic Society’s Journal, 74) only shows a story in the
~Basava Purdna, one of the Lingdyet sacred books, in Whlch a
'.shepherd appears as an adorer of the linga. o

- In case 41 the only evidence that the partles were meré.yets
_“is'a statement of a collateral, Exhibit 510, that although heisa

'ifKuruba he follows Lingdyet tenets. In case 42 there is notbmg :

) -
~ whatever in the Uvulwuuu, Exhibits 442 to 445, 347, ul? aund 536

" to show that the parties were Lingdyets. In case 44 from the
N a.valgund T:S.luka. of the Dhérwér District the evxdence is Exhi-
bits 349, 438 to 441, 515, 526 to 520 and 538. In Exhibit 438
the son of the adopted son says that the Kurubas of his ne1gh-
bourhood follow the religious tenets of the Lingsyets. - But the

kulkarni of his village, Exhibit 440, a Brihmin- called by the -

~ plaintiff, throws doubt on the statement by pointing out that the
4 _Kufubﬁs eat flesh, which he says is contrary to Lingéyetism : and
, w1tnéss 438 says himself that Lingdyets do not dine or intermarry
w1th them, The Kurubas in Dhérwér District eat the flesh of
’ sheep, fowls, hare and deer, but ‘not of kine or swine ((xa.zetteer
Dhérwdr, 181). - There is a class of shepherds called Hande.
- Vazirs or Hande-Kurubas separately described in Gazetteer, Bijé-
pur, 244, and mentioned in the aceounts of the Kurubas. ' Thess
are real Lingéyets, and it is stated that they have left- off meat
“and liquor. The Vaders or Kuruba Gurus, who are the-ecclesiase

-
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siperior, But the writers of the Gazetteer olass these ecclesias-
ties -as half Lingdyets; and it appears that unlike the’ laity of
either dl\nsmn, these Vaders eat no flesh and wear the lmya.
~—Qazetteer, Bijapur, 123, But these differences, though stnkmg
to the casual observer,are not a test enabling us to say whether
or not.a Cdnarese tribe has gone over to angé.yetlsm—Gazetteer,
Dhérwir,- 102, 106 ; Bijépur, 219. “In the northern districts; in

Poona, Satird, Kolhdpur and Belgaum, the Lingdyet faith-is

“declining, and many Lingdyets are adopting Brahminical ways.

of worship, ceremonies and gods. On the other hand, in Bijépur,

in Dhérwér and in parts of southern India; Lingéyetism :ap+

pearsto be gaining ground’’ and getting converts from Brdhs
minical Hinduism as-it -originally did from among the Jains,
WllUbU LUL(SLULI. .lb .I..U. Luuuy LUDPULUS J.Ubt?lub}.t}b : 011 thc- “'Llulel I
think case 44 must be excluded as not shown to bé relevant, the
Onus being. on the plaintiff. .

Tamofo UP.UJLUM.’ Oon thv vadcuuc, that cases 18, 4-‘1, 4-‘ aﬂd 4‘4.‘

are not relevant to the issue of ‘custom, it not appearing that the
parties were Lingdyets ; and the presumphon being in the present
state of the Kuruba community that the Kurubas ha,ve nob gone '
bver to ngayetlsm

" The cases 1, 2,8 and 25 occurred among the people called Rad(hs

‘or Radders (Gazetteer, Bijapur, 145 ; Dhirwér, 141).. The Gazet-

teer shows thaf, excepting the division called Namad, these people
are Lmﬂayets In the cases 1, 2 and 8 the witnesses make it clear

- that the parties were Lingéyets. The only witness in case 25,

Exhibit 245, says that it occurred in his own village when one
elder and divided brother adopted the only son of his brother, and -
that the adopted son has inherited in both families. This Wﬂ;neés :
is exphclt on every point and must be believed when he says that

~the son is not a meiyeb Case 25 must, therefore, be excluded |

{

Cases 4:'7 to 50 must be excluded for more reasons then one. ‘

: The only eviderice of them consists of affidavits, Exhibits 384t0

387, made in Appeal No. 1 of 1879, in which the ngh Gourt[“
decided that-the rule of Hindu law proh1b1tmg the adoptlon of
an: only son’ apphes to ngéyets. The present defendants ﬁled
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. these affidavits in order to show that they had not convinced the |

High Court. They cannot.be used to prove the plaintiff’s case, as

* there has been no opportunity in this suit of cross-questioning the

deponents. Moreover, cases 48, 49 and 50 are "irrelevant, as there

~ is nothing whatever to show that the parties were Lingéyet, and

the names suggest Bréhmin and Mardtha lineage. Case 47 is
drrelevant, as the issue in the present case only relates to the
Carnatic and not to the country where Poona stands amid .a
population not Canarese and Dravidian, but Mardtha and Aryan.

-+ Case 51 is based on Exhibits 368, 371 and 374, - Exhibit 368 is
.. P. J., 1882, p. 294, following which the District Judge of Satdré -

held further inquiry, and in his judgment found on the evidence
- that the adoption of an only son was valid by custom in. the

country round Tésgaon in the Satard District. The: parties were

| JETSN SN MM a awnleds dha AsFrvant nawnt
u.lu.ga:.y €S, Y¥ € EXCiuae vne case as '.'Uu.u.u.s .I.J.Ul.u. & -qiuerenv poiv

* of the country, hardly within the Carnatic. The- final judgment
- of the High Court, P. J., 1885, 111, was based on other grounds.

-+ It may here bé mentioned that the Advocate General drew
. - attention to the fact that in a case where the Assistant Judge of
Bijdpur held the adoption of an only son of a Lingéyet invalid, no

~ plea that it was valid by custom . was raised. See Cross Appeals’
1007 of 1889 and 37 of 1890, .- It appears from the original judg-
ment, in Cénarese, of the Bégalkot Court that the Judge found

that when the son was given he was not an only son, and the post-'

,nonement of the ceremony which occurred after all his blobhers;_
had died did not mva,hdate it. That Judfre held - the case to be

an exception, outside of the prohibitory rule. The Assistant
Judge thought otherwise and acted on the obiter dicta in the cases:

.Lakskmdppa, v. Rimdrd® and Kdshibdi v. Titia®. Tt is not safe
.under the clrcumstances to speculate why the plea Of custom was
: ‘,not raised. " : d : ‘

b After careful exammatmn of the ev1dence in the light of the_

" arguments, we concur in holding the following twenty-two
'f mstances to be both proved and relevant :—

Ca.ses 1, 2,8,578,910, 12,13, 14, 15 19 20, 22, 24, 26,_

2728294546 |
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1834 7 And the iollowmg ten not proved :— .
" Basiva’ - Cases 4, 6, 16, 21, 23, 85, 87, 38, 39, 40
Py .
I&’L‘;ﬁm “And the following fourteen 1rre1evant to the custom of Lmtra- X
- .. Vets — Lo . s

Cases 11, 25 30 to 34, 36 43, 47 to 51
And though our reasons differ, we agree to exclude case 41.

o We differ on the followmcr mstances —
-~ Case 17 which I thmk not proved.

- Cases 18, 42, and 44, among Kurubas, not in my. op(ini‘;oﬁ"
proved- to ‘be Lingayets. .

Case: 1 occurring in 1887 in the Bgépm Dlstmct ina famxly of:

- Lingéyet Reddis is clearly. proved by the natural father and:
adopting mother; witnesses 159 and 75. * The boy is the only son:
of -a-divided brother. " Exhibit 326 F shows that an inquiry was:
made into the propriety of the act by the Revenue authorities,”
as the right to share in patelki watan was involved, and that. the 3
Collector solemnly confirmed the adoption. . - - . B 4

" Case 2 occurred about 1815, in a district then belongmo‘ to the”% .
Chief of Nargund. Exhibit 375 is the chief’s sanction- to the'
adoption of Parvatganda in order that he might succeed to the:
pétil's watan at Sirol. Parvat’s son, father of witness 159, is the:
present pétil. I do not doubt that Parvat was an only son—see:
the genealogles, Exhibits 369 and 376—which the witness got-
from the kacheri when he was 'Ct‘)ﬁ&ueriﬁff whether {o ;_:,‘rv‘e his.
own son in case 1 in adoption. Tt cannot be mierred that Parvat -

_ Was son to his adopting' father’s brother.

Case 3 occurring about 1884 in the Bijpur District is spoken’
to by thnesses 159 and 75, who were persona]ly present. Wit=
ness 159’s wife belongs to the village of Bilgi. These personé*
are not rwhtly objected to as hea,rsay Wltnesses. I hold the case’

-proved :
" Case 4 depends solely on W1tness 159, who admxts that he’
does not know whether the boy was an only son. ' 'The proof
therefore, fails, . .

~.Case 5 arose in 1857 in Navalgund, in what was then the State.
‘of Nargund. - A faint obgectlon was. made - that thness 160
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-“:speaks from hearsay: and it was urged that the case-is one-of -

IidwyaMuslegayana,' being of a brother's grandson. The factum
.is-clearly  proved by. the natural:mother,  witness 70, an eye-
w1tness, Exhibit 232, the Chief’s %anchlon, Exhibit 325, and the
‘settlement, Exhibit 324, '

~ Case 68 I hold not to be proved to be one of an only son, for
the reasons given by my learned colleague. S

Case 7 a]rpﬂdv &mmmquﬂ) as one of a b ther’s qon occurred
about 1878, 'l‘he Sactum is not disputed. L "

'Case 8is from the Bijaspur District and dated 1888. The
factum is not seriously disputed, and the whole transaction is

" proved by the natural father and adopting mother, Wxtnesses 161
" and 73, by two persons present, witnesses 160 and 166, and by‘a.
registered deed, Exhibit 327. All this evidence shows clearly

- that the pnrhnu believed the act was. egnnhrmnﬂ hv their law;
~ The: natural father says the adopting family was that of his

. cousin: It.illustrates the pertinacity with which this case has

~ been fought, -to notice that the appellants obJect that they may

hav,e been brothers, This unfonnded contention is based upon
the ambiguous expression “annatammandary ”, literally “ elder
and jyounger brethren’ used by witness 73. The Cénarese

ti‘vﬁnr] € hhuathn I)hr] Af\ﬁﬁ ﬂ(\+ ’

B WUld i8S as aluuxsuuub as our wul PJI.UU:U.LULI. , @l
B exclude cousins. They were separate in interest.
-Case 9 is clearly proved by the two fathers, W1tnesses 245'

' and 166 and the ‘document, Exhibit 332 B. It occurred m .

1885, in the Navalgund Tédluka between two separated brothers.
The parties have had a dispute, but they ha,ve up till now treated

; the adoption as legal and binding. :
_ Case 10. occurring about 1867 near Badaml we ha.ve found
not to be a case of two brothers. The son and natural father,

~ witnesses' 168 and 232, prove that the former is an only son.

 The adoption has been dlstmctly recoamzed by Government m‘

- Exhibit 352. _
Case 11 we ‘exclude, -as- s the partles are not Lmoréyets In

case 12 the fuctum is admitted. It is' a proved instance of
1886 from the Banképur Taluka. In case 13 the ‘instance i 1s,
m ‘our opmlon, proved by the eye-mtnesses, 165 and 239, as

\."5’1 -\v-f' £ (1) Aﬂﬂe, p 470 E e ?1 R
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“occurying in- 1874 in p‘resence of hundreds’ of peo’pie‘i neap

Lakshmeshwar in the principality of the Chief. of Miraj."~The
fact in both cases 13 and 14 was admitted ‘by -~ Mr. Scott..
Case 14 also comes from the Lakshmeshwar region. . We agree!
that the evidence, witnesses 70, 165 and 239, prove it.:-The
date is 1884. The registered document, Exhibit 323 of 1885,
which recites the transaction and its reasoms, corroborates the
adopting woman’s statement that the adoption was believed to
be legal and proper.

Cases 15 and 16 come from Baddmi, and are dated about 1878‘

- and 1885. The evidence is slight. But I concur with Mr.

Justice Rénade in his reasons for holding case 15 proved and

rejecting case 16.- As to case 17, dated 1867, from Bankdpur

I do not think it proved, as the only evidence, witness 169,
says ib occurred in his third or fifth year: and he does not allege

~ his own direct knowledge of his only sonship. Case 18 of 1849

from Lakshmeshwar I have already excluded, there being 1o

testimonvy ani- the T(nmfhne narties +hnrn+n wora linodvatge
Vuoviiniiwv J l:’ ALV A /Wy FY VAW A4ALL b“) Uvu'

The - only witness, No. 171, styles himself Hindu. Moreover,

1 think hlS statements do not prove the factum,

~ In case 19 dated 1873 from Bankdpur the facz‘um is fully
proved by witnesses- 230 and 231, the natural father and son,
The latter was a daughter’s only son. It is quite clear from
the depositions and the solemn document of adoption, Exhibit
327, that the parties acted, unconscious of any want of vn,hdlty

Case 20 occurred in the Kalahatol Taluka under- Dhérwér
in 1880 and is clearly proved to be the solemn adoption of a
daughter’s only son. _The factum is not disputed. The adopted

- son, witnes 233, says there was no dispute: and as a patil’s

watan was involved, there would have been objection taken, 1f’ :
any remote relation had thought the act improper. This witness. :

" and the adoption deed, Exhibit 238, show clearly that the
- partiés were conscious of nothing improper, but acted as if the -

adoption were in every “respect properly performed The docu~ .
ment is fully attested by four witnesses and was registered: . Tt

" shows that the widow acted under her husband’s direction, and

it bases the act on religion and cust om, the ‘two great forces



I¥OL: XIX.], "BOMBAY: SERIES . ©4a

Pl e

whlch dommate the rural socletv wn‘,h its love of tra.dmon . -‘1894.
Other similar documents filed i in this case show the same thmgs " Baskva

- 'We . agree in . holdmg that case 21is not proved by mtness : ”Lmsm- -
233’s somewhat vague statements. ohupa,

" Case 22, dated 1875, comes from. the same tdluka. as case’ 20 )
and the same remarks apply, Here the property, especially the
‘indm fields, is considerable. See witness -244, the adopted son,
anu the deed, Exhibit 331, drawn up ten years after. No'serious
obJectxon to this case is raised by appellant The adopted son
_inherited in both families.

~Case 23 we reject, witness 240 speaking from hearsay
Case 24 from the Dhérwér Tdluka in 1837 is clearly proved by

~witness 241 and the documents, Exhibits 242, 243, 829 K and
- 330 to be the adoption of an only son of the sister of the adopt-
_ing mother. . There seems to have been no dispute; and the .
“revenue authorities have recognized it. o

'\ " Case 25 we have excluded, the Raddl famﬂy not bemg
mngayen

- Cases 26 and 27 come from Na.va.lgund and belong o the yea.rs

- 1859 and 1887. The one is an adoption of a daughter’s son:
. the other of a separated brother’s grandson, -Both are proved
by the testimony of witness 246, the adopbed son in case 26, and
related to the family in case 27, :

" 1 concur with Mr, Justice Ré,nade in holding case 28 from the
Gada,g Tsluka to be proved by witness 70 .and the revenue
order, Exhibit 851. It is of the year 1880 and is 1mportant as
"Voceurring in a family holding a Deshpénde right, .

‘We have both given reasons for admitting case 29 which
4 occurred in the Sé,ngh territory in 1887. We have excluded
cases 80 to 34, which relate to Brahmin families as 1rrelevant )
Tn case 35 and some others we have no ﬁndmg by the Court
below I concur in Mr: Justice Rdnade’s reasons for holdmg
that this instance of only sonship is not proved. '
" Case 36 we exclude as relatmg to Bréhmins. In cases 37 a.nd
38 the testamony and documents Being full of conflictions we
‘hold only sonship nob proved. Alsoin case 39, where the son
B 748
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1894- . “of the adopted person says the latter had brothers ab. the tlme.

BAB&V&. ’ FUJ. Dl.ll.l.l.lﬂal. lUdquB I LUleul ll-l J.UJVUULUB bd}ﬁb’ %V
: ?l. ' p
Lme;m. - C 41 I he- '
aveh. ase would exclude on’ the ground that the Kui‘uba, .

famlly in which the case is alleged is not shown to be ngéyet,
My colleague excludes 1t for fa.llure of proof of only sonshlp.

On case 4:2 I have already glven oplmon thet the Kuru'ba
famlly is not ngayet -1 .entirely agree with Ré.nade, J o i
- holding the factum and tbe only. sonshlp proved. 4 lhe oppos1te
~ contention of the appellants is vain and unfounded .The adop- '

~_tion, which was about_ 1878, in, the Navalgund Taluka mvolvecl
a,rwht to pohce servme and to & share in the - pohce maim la,nds.
Exhlblt 443. shows that Bhuna the adopted son, sald dxs- .
tmctly to ‘the revenue ofﬁcers that he was the only’ son of
 his - natura,l father Baqéppa A cm:eful 1nqu1ry wiis made be-
fore. Bhima was accepted to £11 his adoptmg father's place, . Tbe )
other-heirs must have known of these public proceedmo's, lmt
there was ‘no dispute. Thisis a clear instance of a4 bfother s
only son being adopted. The evidence does not snow Wnemer -
tbe brothers were joint.or not. | |
"“We have excluded case-43 as one of Bréhmins. 'T have given.
my reasons” for excluding the Kuruba ease 44 from N. ava,]crundz.
4% not one ‘of Lingéyets. My learned- colleague admits /it as,-

proved
R I agree with him 'in holding tase 45 of 1864 from- Nevnlcﬂmrl

to be clea,rly proved The a.dopted son has not inherited in. hlS::
“fiatural famlly The two fathers were cousins. . As temple- mém,
lands were mvolved and the relations appeared. at the inquiry,.
the ‘recognition. by the. Collector of this adoption;-of which -the

legahty was not -disputed in the family, makes this-case Impop.zf
tant ev1dence of the custom. .

Gase 46 is alleged to ha,ve ocetrred in a pételki family in:the’
“Ron" Té,luka, about 1834, Concurrmo' in my colleague’s remarks
" I hold this case proved Tt is tha.t of a nephew . adopted by a
separated unele The. nephew was often deseribed as son. of. thec
‘naturst father. Thls faet is partly explamed by h1s mhemhng
in. both families,
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We have’ already glven our ‘reasons’ for. excludmo- cases 47"

.40 51 as irrelevant. .

s TH.U .!.t}bu.lb Ul. Olur. LUIISIU.BI'&BIOII UI Ulle &DUVG cases lS Inl.lﬂ(l We -,
‘coneur in: finding thatthe existence of the - alleged custom is .
‘clearly proved by the evidence,. . The-instances range from 1814 .
till the present: time,- and belonO' to the Bijdpur and Dharwér ’
Districts, between the Bdgevidi and the Hangal tdlukas, . If

the adoptions were considered invalid, it is incredible -that'.no

disputes should have been raised, either in the British’ dlstncts :
~ or the Native States, especially where the right to service or
watan orindmwas in question. Many of the cases were publiely .

conducted, in the kacheri as well as the home:' there is. .docu-
-mentary evidence of them in registered deeds and publlc records.
‘There is no._sign of secresy or’ indication that the transactions
~were improper or unusual. Like the adoption in. the present
suit, they must have been matter of great notoriety. If we turn

o the remarks of the Judge below on the present. adoption,, i‘;_h)e‘

~ abundant evidence shows that it was treated as right and proper;
the defendants concurred in it, and some of the witnesses- who
. depose against the custom are found to have witnessed the deeds,
~-and ‘nobody - protested against the-adoption.” I-think it may,
| therefore, be -inferred that the objection to val1d1ty is. an after-
thought ; and I find that the parties acted at the time with a
consciousness that the act was valid by custom. Following.the

decisions already . noted, we must give it our 1ud1cza1 recogmtlon 3
_ “Thus by -frequent iteration and multmhcatzon of the act 8-

custom constituted, a,nd bemg used for a t1me obtams the force
of law *—Case of Tamstry<1) L _". - L -

Turnmg now to other questmns on whwh we. musb gx ve Judg-
'ment I concur Wlth ‘the Judge.. below and with my. learned
colleague, for the reasons: he gives, in upholdmg the gift of house
_and lands by the deceased Shwangauda to his two daughters, the
defendants Nos. 2 and 3, by Exhibit 113.. T donot thmk we can
aﬂirm on the ewdence, that elther the deed of adoptlon, Exhibit

112, was’ executed or that the ceremony of adoptlon took place'
prior to: the gift-: and therefore, I think we must trea.ﬁ the glft' _

and adoptmn as- substantla.lly one transactlon
AD Sir J, Davy’s Report, P 32

e
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' We concur, for the reasons given by Ranadé J., vmth the Sub- j-‘
ordmate Judge in-refusing to the widow, the defendant No. 1,
‘the four- orhaments and the sum of Rs. 1,128. ‘

‘: With regard to the claim of defendants Nos. 2, 3 and 5 to'the

residue of the moveable property. and the endeavour to make out'

“that the defendant Gangavadid a large money-lendmg business of :
‘her ewn qmte independently. of ber deceased father Shlvangauda, :
‘T'am of opinion, after careful examination of the evidence, that
_the Subordinate Judge, who examined the witnesses, is nght mn
‘believing them to be false, and in his conclusions rejecting the
"défendants’ claim. - My reasons .are substantially those of the
“lower Court, ‘and I concur entlrely in the reasons given by

Rénade, J., on this part of the case. Both Courts are enabled to

‘apply several tests to the conflicting evidence. . Itis to be noticed
‘prominently that many of the defendants’ witnesses .on this

claim are persons who protessed complete ignorance of the practlce

“of adopting only sons, although some of them were present‘i’at
' this particular -adoption, which was pe1f01med with great pub-

licity and without dispute. - Moreover, these same people try to-

AULA Y NSRS AV s ARLITVDVEL, Aot SGLIL plpso

. convince the Court that such adoptions never have occurred among. L‘
-Lingéyets, by swearing to a religious reason, the Brahmin dogma
‘abou‘o the dehvery of - the soul from hell by the becrettmg of a

“Witness 282 ‘even goes so far as to represent some unknown

“deceased ngayet religious doctors prea.chmO' at Naregal some
twenty years ago thls dogma asa reason for ob_)ectmor to these -
‘adoptions, This is as unlikely ds a story would be that ministers
) of the Prot estant churches were insisting on marriage bemo-
‘treated as a sacrament. This story about these abbots or pan-
© dits, if there is any truth in 1t points to the fact that the Nareo al -
“people were aware years ago of the custom of adopting only sons,
“and possibly people of the other religious commumty may have
expounded the Brahmamcal view. There is no statement that
" the three pandlts, who according to witness 293, met above thirty
» »"yea,rs ago in the Nizém’s territory and declared that the custom -
- was invalid; were Lingéyets : and the authorities they are said to

have quoted, Smriti and Srutl, indicate that they may have been
Bréhmins mterpretmg mere texts of Hindu law, possﬁ)ly those
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very texts on which the great dispute has turned, i. e., whether ETRE
at Hmdu law the adoptmn of an only son is vahd No hvmo- Bssivg B

adopt:ons to be wrong or contrary to rehglon or practlce :thereis  AUDA:
.o evidence of any such adoption being followed by caste‘meetin&‘

-or penance or ecclesiastical censure. The family guru, witness

255, says he doesnot know the Shdstras : and although his tongue -

declares these adoptions to be wrong, his acts speak differently,.

- as'he took a part without remonsbrance in the adoption under our
eomlderatlon in this case.

. The Court now confirms the decree of the Subordinate Judge.
of the First Class in all particulars: but adds to it a declaration
_ that the plaintiff-respondent takes the property awarded to him
- subject to the obligation to provide a sufficient maintenance for
"the first defendant Basdva : the costs of the cross-objections to
- be paid by the respondent and all the other costs of the appeal
“ by the appellants. .
Deeree conﬁrmeol. -

ORIGINAL CIVIL.

- Before Sir Charles Sargent, Kt., Chief Justice, cmcl My. Justice Farran.

H 'A. ‘AC\WWORTH, MUNICIPAL COMMISSIONER OF BOMBAY (om«: 1894.
GINAL DEFENDANT), APPELLANT, v. SHA' VAKSHA DHUNJ IBHA'I (om-' Decembc:i !
| GINAL PLAISTIFF), RESPONDEXT# | 10, 1.

_ Jlalmoa.s prosecution~Procuring wrngful execution of a wmmnt of arrest-- .
Reasonalie and probable cavse:

. ilhe plamtnt sued the .uumelpal Commissioner of Bombay for daiiages, auq,mg that-
the Commigsioner had maliciously and without reasonable and probable cause procured.
2 warrant to be issued against him on 24th March, 1892, and subsequently procured
that warrant to be executed at a time when its force was spent, aud under circum-
étances when it ought not to have been executed. From the evidence it appeared that
on the 21st Décember, 1891, a notice was served on the plaintiff under section 232 of.
the City of Bombay Municipal Act (IIT of 1888) requiring him to do certain drainage:
work upon premises belonging to him. The work not having been done, a summons
:ava s issued against hire on the 11th February, 1892, requiring himn to appear before the

* Suit No, 674 of 1392,
C g3l | R



