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The Division Court has, at the request.of the parties, expressed'
“an oplmon as to whether the building the club is not an injury to .
“the Teversion. . No objection has been taken to this declaration, -
* and we see no reason to differ from it, but it is to be remarked ’
“that it will not bind the reversioners, who -have not been made

U narties to the suit.
Pparvies to n

" As to costs, we think that as the suib has been rendered neces-

- éary by the wording of the will, the costs were properly thrown .

on the general estate. Costs of this appeal to come out of the
same funds. " o

Attorneys for appellants :—Messrs. thtle, /S'mzth Nwholwﬂ amZ .

- Bowen,

Attorneys for defendant :—Messrs. Nanw aud Hormasji.
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* Before 8ir Charles Sargent, Kt., Chief Justice, ‘and Mr. Justice de‘dﬂ».

MA’NEKLA’L MOTILA’L axD aNoraER (PLAINTIFFS) ». THE MUNICIPAL.

© OOMMISSIONER FOR THE CITY OF BOMBAY (Derexpant).®
M unwzpal@f y—City of Bombay Municipal Aet (Bombay Act IIT of 1888), Secs, 298,

299' 3(‘)1 504’ K.?’?'__Tnnf? Falen };:u the ﬂfnnampniafn for strost 4“‘3’”%3}?56.(4%—;

Compensation—Dispute as to amount of compensation— Limitation, ™

In 1891 the Municipal authorities 6f Bombay gave notice to the plaintiffs under .
section 299 of Bombay Act III of 1838 that they réquired 23:30 square yards of the
pla.ihtiﬁ‘s’ land for street improvement. On the 1ith Dacember, 1891, the plaintiffs
gave possession of the land to the Municipality, and on 27th January, 1892, claimed
Re. 60 per square yard as compensation, By letter dated 23rd February, 1892, the
“"Municipal Commissioner (without prejudice) offered Rs. 5 per square yard as com-
pensation and stated thab on the plaintiffs producing the title-deeds and papers to
establish their title the necessary documents in connection with the payment would be
prepared, Nothing farther took place in the matber until the 14th February, 1894, on
-which date the plaintiff wrote a lebter to the Municipal Commissioner in which, with-

T aared ans nend
out mentioning auny suwm, he requested the payment of the amount which might be due

't him as compensation for his land taken by the Manicipality.” The Commissioner
" efused to pay the compensation, contending that the plaintiffs’ claim was time-
+ barred. - The plaintiffs thereupon brought this suit clalmmcr Rs. 1 1165 (being ab the
.. rate of Rs. 00 per square yard) as compensatmn for the land taken up by the de<
fenda.ub or in the altematwe for that sum as damarres for the breach of contract to

. * Small Qause.qomt Suit No. y75 1§;ﬁ1 Of 1094,
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pay purchase money for the land The defendant pleaded (1) that “notice under
section 527 of .the Municipal Aqﬁ 11 of 1888 was necessary before suit’filed-and’
(2) that the suit was barred by limitation, The Chief Judge of the Small Cause
Court fonnd for the defendant with costs and dismissed the Sulﬁ contmoent on the
opinion of the High Court. Ona case stated, :

Held (1) that notice under section 527 of Bombay Act TIT of 1886 was nob necesi-‘
sary, that section not being applicable to suits brought to enforce payment of com-
pensation under section 301 of the Act ; o

(2) that the suit was not barred by limitation,

Per FARRAN, J.:—A suib against the Municipality of Bombay for compensation
for land acquired by the Municipality under section 299 of Act III of 1888 is nat
an action of tort or quasi-tort, but a simple action for the price of land, which the
terms of section 301 of the Act impose upon the Commissioner to pay. The
obligation to pay that price is of the same nature (1) whether the owner assents to
the valuation of the land placed upon it by the Commissioner, (2) whether the value
is determined by the Chief Judge of the Small Cause Court, or (3) whether it is left :
undertermined, Section 527 does not apply to any of these three cases, Inall. of .

!-'hnrn +1no n1111nn¥1nn 0 nay 1: 1w-'hnaar1 ]'\‘r enniwnn Qﬂ'l a‘hr‘ ﬂn.ﬁa not -'lrlaa fram tha
1 J t’ L d b b Ve WAV ALVAIE VWilw

manner in wlnch the amount of the price to be paid is arrlved at.

2. Section 504 pzescﬁbes the only mode in which in case of dispute the value of
the land can be determined. If the owner of land disputes the Comm1ss1oner’s :
valuation IIB must apply to the bnxet Juo.ge of the Small Uause UOUJ.'U Wlliﬂllla-'_
year. If he does not do so, the result is that he loses the power of effectually dis-
puting the Commissioner’s valuation, but does not lose his right to the amount of
the valuatxon.

3. The owner of land bas a remedy independent of the provision of section 504. '
The section on]y deals with cases where there is a dispute as to the value of the
land, and leaves untouched those cases where’ %here is no such’dispute, but where
the Commissioner. for some reason declines to pay. In such cases the owneris’
left to his ordinary remedy, no special mode of procedure being preseribed. Cases
in which there has been a dispute, but in which the owner abandons his claim to
dispute the valuation of the Commissioner, fall within the latter category.

~ Cask stated for the opinion of the High Court by C. W. Chltty,
Chief Judge of the Bombay Court of Small Causes, under sec-,
tion 2 of Act XII of 1888 (Bombay Municipal Act Amendment"
Act)

In 1891 the plaintiffs, who were the owners of a certain house in’s
Dédysett Agidry Street in Bombay, desired to rebuild it. In the -
usual course they submitted a plan of the proposed new bmldlncr '
to the municipal authorities, who approved of it, but, gave I notlce.
under section 299 of the City of Bombay Municipal Act. III of .
1888 to the plaintiffs that the Mumclpahty requn-ed 23:30 .



square yards of the land in front for the impfovement of the streets- ‘1'395‘-

On the 14th December, 1891, the plaintifis gave possessmn of the;

 MA'NERLA'L .

required land to the Municipality. - . - MOT;I‘_A"",
On the 24th December,. 1891, the Dxecutlve Engineer of the Mugﬁp "
Mummpahty addressed the followmcr letter to the plaintiffs :— CoMmIs-i -
SIONER - -
"¢ T have the honour to request the favour of your producing the original title- FOR THE
ﬂeeds of your property at Agidry Street for investigation, in order to prove your Ciryor .

- right to receive compensation for the piece of ground admeasuring 23-30 square BOMBAY',“

yards taken up out of the said property by the Municipality.”

" Onthe 27th Jan uary, 1892, the pla,mhffs through their solicitor
wrote as follows in reply, claiming Rs. 60 per square yard :—

“ As regards the rate of Rs, 25 per square yard, my client objects to receive it,
and claims compensation at Rs, 60 per square yard. He says that no property can

be purchased in this locality for less than the above ra.te ag the value of -the -
ground. ‘

“You will, therefore. reconsxrler this matter, and make adequate compensation
to my client,” . ' ~ '

On the 23rd February, 1892, the Executive Enameer sent the
fo]lowmg letter to the plamtlﬁb —

- ¢ Bombay, 23rd February, 1892,

“ SiR,;-Witli refex‘énce to your letter dated 27th January, I have the honour to
state that the Municipal Commissioner on further consideration has been pleased to

direct me te e'ﬁ'er (Withﬂ'&t prejddluv’ uhe \nnl-n nF -RQ Rn ’nhv‘ cqnnrp vavﬂ a8 ﬂnmhen-
sa.twn for the land. The necessary documents in connectmn with the payment will
be prepared on your client producing in this office such deeds and papers‘as he may

have to establish his title to the premlses.

/ . Vel T asra B
j s d-VC QC,y .

R JAMI;S W. Smrira, M.IC.E.,

« Acting Executive Engineer.”

"Not;hiﬁc further took place until'the 14th February, 1894, on
Whmh date the plamtlffq wrote a letter to the Municipal Com-
missioner, in which without accepting the above offer of Rs. 50

he requested payment of compensation for the land taken up by

L RALG AlilL iR

the Mumclpahty His Jetter was as follows :— . -

& BovnbaJ, Mth Febmar y 1895,
s To THE MUNICIPAL COMMISSIONER FOR THE CITY OF BoMBAY.

T Qm,--As dnected by you, I have come from Khamb4b (Cambay) to receive the
amounb of compensation due by the Municipality to me with reference to the portion
- of land taken up by the Municipality for set-back purposes in front of my property




410

- 1895,

MANEXLAL
- -MotrLA'n
. 'U. '
- Tur
- -MUNICIPAL
Commis-
 SIONER
.« FOR THE
- CITY OF
) BQMBAY.

THE INDIAN LAW REPORTS# [VOL XIXt

{Ward No. 4150—-—-4]51 a.nd street No. 17 19) at D.idysett’s Agiary Lane wzthout the,
Fort of Bombay. May I request the favour of your directing the Lxecutlve
Enginéer to pay me in person the said amount withont any further delay, as, I have :
to go back to Cambay permanently, and oblige ? o L
“(Signed)” R. D. Dm 5, . _ﬂ

“ for MAI\EKLAL Monm L?

'I‘o thls letter the Executive Envmeer replied as follows on the
12th March, 1894 :— -

¢ In rep]y to your letter dated 14th February, 1894, to the address of the
Municipal Commissioner, I have the honour to inform you that I regret the payment.
of the amount cannot now be ma.de, as the claim is time-barred.” oo

On'the 80th Maxch, 1894, the plaintiff through his sohcxtor sent
the followmg letter to the Executive Ergineer :— ... . :
¢ S1r,—Our client Mr. Méxeklal Motil4l has placed in our hands your letter to
him, No. 17105 of 1893-94 of the 12th instant, with instructions to state in Teply -
- that our client is surprised at the Muaicipality pleadling Yimitation against mwment .

of compensation for 1a.nd laken from him under set-back line. - We have, therefore, ]
to request you to let us know your aunthority for pleading limitation. . . . -

%We may say that the fact as to what amount should be paid to our chent stilk

remams undecided, masmuch as althouﬂh the Mumclpahtv a,cqun‘ed from h1m o

23-30 square yards of land at Agidry Street at Rs. 50a square yard, our client was nof; :’, -
and is not liable to the Municipality for § the value of land under his gallery con-
structed by him in the lane adjoining his property; and as the area and value of
the land in this lane is not fixed, our client could not and does not still know what
amount is due to him.

¢t Under the above circumstances we submit you cannot plead hmﬁatlon, and we - -
request you to pay to our client what is, on making proper calcu]a.txon, due to
~him.”. ‘ : o

On the 9th April, 1894, the Executwe Encrmeer wrote as followe
to the plaintifi’s solicitors :— U '
: ) *¢ Bombay, 9th April, 1894,

“ GEN;rLizl\rEN,-—-\"itll reference to your letter dated 30th March, 1894, on behalf 5
of Mr, Minekldl Motilil, I have the honour to state that I am advised that under

* section 504 of the Municipal Act the claim is time-barred, possession of the land’

" having been taken on the 14th December, 1891, on which date the compensatmn
- became payables ' ‘

- %2, 1 may add that until the party pays the mumclpal fees due for the gallery,
and obtams a permit for it, the projection is not lawfnl, and the Mumclpal Comnns-
sioner has a right to call upon the party to remove it, Lo o

“X 'ha;'e‘,;&c >, J&e,; ,'
M, C MUMBAN,
o Executwe Eng,meer."
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: On the 18th July, 1894, the plaintiffs filed this suit in the Court

of Small Gauses claiming Rs. 1,165 as compensatlon for the

land, being at the rate of Rs. 50 per square yard. The Chief

Judge held that the claim was barred under section 527® of the

<ity of Bombay Municipal Act (III of 1888), and dismissed the
suit contingent on the opinion of the High Court on a case stated -

' fby him at the request of the plaintiff. _ ‘
The Judorment of the Chief Judge was as follows P

“This is a suit brought by the pla.mhﬁ' to recover from the defendant a sum of

Rs, 1,165 as compensation for the land of the plaintiffs taken up by the Municipal
Commissioner for streét improvement, and, in the alternative, for the same ‘sam
as damages for the breach of contract on the parb of the defenda.ut to pay the
purchase-money for the said land,

- Tn- this case there i is no dispute as to facts. The land in question {some 23°30
scuare yards) was taken possession of by the Muulicipal Commissioner on the
14th Decem_her, 1891. The Municipal Commissioner at first offered compensation at

" (1) Section 5‘77, Bombay Act III of 1‘*88 -

44527 (1), No suit shall be instituted against the C'orporatmn or against the
Commissioner, or a Deputy Commissioner, or against any municipal officer or
‘servant in respeet of any act done in pursuance or execution or intended execution

of this Act or in respect of any alleged neglect or default in the execution of this’

Act:
‘ (a)‘until‘-tbe expiration «of one month next after notlce- in writing has been

in the case of the Corporation, left at the chief municipal office, and, in the case of

the Commissioner or of a Deputy Municipal Commissioner or of a municipal officer
- or servant; delivered to him or left at his office or place of abode, stating with
reasonable particnlarity the cause of action and the name and place of abode of the

* intending n‘la-nhﬁ-‘ and of his atforney or agent, if any, for the purposes of such

ALIYLLILL,

" suit ; nor
(5) unless it is commenced within six months next after the accrual of the cause '

" of action.

{2). At the trial of any such suib: ‘

" (e) the plaintiff shall not be permitted to go into evidence of any cause of action
except such as is set forth in‘the notice delivered or left by him as aforesaid ;
' (d) the cla.lm, if it be for damages, shall be dismissed if tender of sufficient amends
shall have been made before the suit was instituted, or, if, after the mstltutlon of
" “the suit, a sufficient sum of money is paid into Court with costs.
o (3)-. W‘Vheré the défendant in any such snit i3 a municipal officer or sexvant, pay-
ment of the sum or of any part of any sum payable by bim in or in cousequence of

_the suit, whether in respect of costs, charges, expenses compensation for damages;.
or otherwxse, may be made, with the sanction of the Standing Comnittee, from the_

o mumcxpal fund,’

4
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Rs 25 per square yard. The plaintiffs wanted Rs.- 00 '.‘ On the'23rd

uhv * :.' u e f
February, 1892, the Municipal Commissioner, 1ncreased hls ; oﬁ‘er $0'Rs.: 50 {withoug |

- ‘prejudice). Thls letter remained unanswered for two years,when, on l4th Februa.ry,
* 1894, the plamtlﬁ‘s without directly acceptmg that offer asked the defendant to pay
_‘them the compensa.tlon due, They were  then told that thelr cla,lm was t1me-barred

'I‘he only defences raised in this case Were, (1) that notice under sectmn 027 of. the
City of Bomba,y Municipal Act, 1838, was necessary before suit filed,, aﬁd (i) tha.t
the suit is barred by limitation. In this case-the plaintiffs stand in a soxyawha.h better.

position than the plaintiff in the recemi Suit No.: LDU 29 of 1894 so far as regards the
la.pse of time, inasmuch as they bring their suit w1thm thl‘o{‘ years.

Before proceeding to the questions under. section 527, I may. deal with the case as
one for damages for breach .of contract. As such, in my opinion, it cannot be malﬂi
tained,as there. was never any contract between the plaintiff and defendant fov‘saié
and purcha.se at Rs. 80 or any given price, It is argued that the offer of Bs. 50-0f the. -
defendant, ‘dated 12th "February, 1892, remained open till theletter of the plamt:ﬁs of :
14th February, 1894, I am of oplmon that the proposa.l was revoked by Iapse of t1me :

{soo Tndian Contract At
L ABee LY 1

Té an1d Ton .
S anqian Uoniraco 4AUly Dv\,tlvu Yy anuav &l}. 4y SO ua,n.u.y Ut', sul.u. I.vl.l.db UWU ‘)’Vﬂtlb'

was a reasonable time for which it should remain open for acceptance; But furthex-

. than this, the letter of 14th February, 1894, is, in my opinion, no aceeptauce, and a.sy

N the letter of 1Zth March, 1894 must amount toa wﬁhdrawa.l of the offer, 1‘0 follows
"that; there was no contract. ‘ '

Tt a'

I now proceed to consuler the case ¢ under section 5"7 First, as to lmutatxon, I am
of opinion that this sectlou must be held to apply to cases like the present. There is
certamly not’hmo' in the section itself to ‘exclude it. Indeed the words * suit m Tes.
spect of any, act done in pursuance or execution or intended execution of tlns Act or.
in respect of any alleged neglect or’ default in the execution of this Act > would seem

_dn-ectly to include it This is & suit for compensation for land taken up under the :

Act (section 299) and for default in payment of such compensation  (section. 301).
This point has been beéfore the learned Second Judge in Suit No. 16139 of 1894 and
before- hnn and myself in the Full Court, and T am fortified by his 3udgmenb in tha.b

.suit. I think that the six months allowed by -section 527 must be taken to be ('.he

*® “period of limitation applicable to this case, It is admitted that if that be so, the suit
is barred, and so I must hold it.-

As ’co the notxce, there again it appears o me ‘that section 527 must apply. It has
been argued that sectmn 627 was only intended to apply-to cases of torts and quasi=
torts. . - If that be so, it is difficult to account for the wording of sub- sectmn (), Whlch

_ clearly coxﬁempla,tes other actions than those for damaoes. In the case in 12 Bom,

‘H.C. B, cxted by the plaintiffs, the’ worcl compensa.tmn seems w1de enouvh to mclude
such cases as_the:present. ~The intention of the Legislature in requmng notice i is to
enable persons acting under the Act to tender reasonable compensa.tmn, wnd there
seems no’ reason’ why it should not apply to cases like the present. I must Told that
_no notice having been given, the suit is not’ ‘maintainable.. The suit 1's 1Sm1ssec1 and -
defendant’s professional costs Rs. 51 certified, - My judgment w:ll‘be contingent on-

the opinion of the High Court on q case to be stated at the requg_s't“g‘fr. ‘the plaintiffs”
counsel, o
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‘‘‘‘‘

tne detendant to pay the. purchase money for the sald land.

:“ 2 In this case the. only defences raised were (1) that notice
B ectlon 527 of the Glty of Bombay Mununpal ‘Acb-of 1888

iby\llmltatlon. On both these pomts I found for the. defendant

,and\ the suit was accmdmOIy dismissed, and the defendant; s’

£y
_ifprofe“ 1ona1 costs Rs 51 certified.

: sét put'm \my Judwment as are also the- reasons for my . decision.
I 4 SAE the request of the plaintiffs™ counsel T made 3 my judg--
qnent cbntmo ent on the op1mon of thelr LOI'dShlpS The only
?ques.tw% s to be submltﬁed are i — R
Ry gWhe‘ﬁher in this case notlce under section 5275'01:' the:
Cltyiof E»ombay Mumelpal Act, 1888, was necessary. before smt

la.mtxﬂs have deposﬁsed. in Court Rs. 51 protessmnal
0 to meet the costs of reference.” .

o f £ _' ‘_;plamtlﬁs =—The: plamtlffs’ land was- taken under
The f&Cb 953 of'.the Bombay Municipal Act, IIT of 1888, and com-
the Commis x’vzfs payable to'them under section 301 of that Act, This
452 hod, , :~Qn is' lmperatlve and the plamtlﬁ's right under it is clear.
’wm comg ve 7 does’ not: apply to a claim- of this kind. It refers
;;'Ot tne bomg{tort OF, guasz tort——Sombyz N. Dundds v. The Justices
Tt was cog & oq*%ke Gzty (y" Bomba y @ 5 Price v. Khilat C’kcmdm
"cumstancesﬁ' *o'mo Chimder Roq; v. Balfour ®; Ranchhod Varaj-

"f”by sectlon ’}' _g/imczpallt Y. of Da/tm <4) C’Imndea mkhur ~v. Obhoy

@9 Cal. W B 53“ '
1, L R SBom 421,

Th __followmo Was- the statement . of the case by the . Ohlef'{

® ThlS Was a Smt brought by. the. pla,mtlﬁ's to recover from -
the defemdant a. §11m of "Rs. 1,165 as: compensation- for land -
10’ the' plamtlﬁ's taken up by: the defendant, the Municipal Com- -
'Imssxoner, for street 1mprovement and in the elternatwe for. the_(

A
A #3 % The facts of the case (which were notin dispute) are fully ‘
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a dispute. . . In the first case, (u.a. whe.e uhere ha.s ,

any cnnl Court, Bubin the Iatter case (rrhere_ th
ment and Where the pa.rtles ha.ve not . corm to' -3te11

thls case, we submit that the suitis. barred b.,"\"
which case the period of 11m1tat10n is only six meJ’g
is clearly one in respect of taking the la,nd" or (2
"‘m paymg compensa,tlon. In elther of ‘thése eas

e

'pensa,tmn, the amounﬁ to be so paid and, if necessary
shall, in casé of dispufe,be determmed except as ig Otil
and 515, by the Chief Judge of the- Small Cause Com
“him for this parpose at any time within one yar fron: the:
compensation first became claimable,
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S 'all Oa,use Gourb The two questmns submitted to us are :—  Bowsay,”
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2 _:_:‘Whether the sulb is barled 7

It Wlll be convenient to deal first, with the second questxon

The suit in questlon presents the claim- of the plaintiff in a
double aspeet—-lqt as a claim for compensation which-the Com- -
m1s§1oner is-directed by section 301 to pay to the owner of - land_
taken up .under sections 298, 299; and, 2nd, for. damages f01
breach of an alleged contract to parchase the land.

The J udo'e of the Small Cause Court has found that there was
‘no’ such contmct of purchase. The question, therefore, submitted
?to us 'has only to be answered with reference to the ﬁrst branch
.ijof clalm, mz ., for compensatlon. '

,',-‘“-A

J YV nele T;Ile P&I'Dleb are not a:“'l.ebu as BU D[le anLlUU.UU UJ. LUlUPuU.- '
:",satlon to Bo paid as. d1rected by section 301, or, in. other words,”
V;}Where the amount is ““ in dispute,” section 504 prowdes the course
"to be followed 2. by application to the Chief Judge of the Small

~Cause Court within one year from the date when such compensa-
tion became claimable,

The facts as_stated by the Judge show that the last offer ‘of

- the Commlssmner of Rs. 50 per square yard on the 23rd February,
1892, had nob been a.ccepted and that no agreement of any sorb
was come to between the. parties within a year from the date

*of the Commissioner’s takin ng possession o of the plaintifP’s land.

It was contended for the Commxssxoner that under these cir-
"cumsta,nces all cla,xm to compensation undersection 3801 was barred
;_“by sectwn 504« "I cannot’ doubt that the la,ncruade of. that
section shows that the course. prowded by it in the event of the

11 Q B, D 299, ’ o @ Idem,, 788,
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189. ~  amount of compensation being in dispute is the only.one . open

- MA'NERLAL o the owner of the land taken,—in other words, that whén there
. Morita’n

o issuch dlSpute itis in substitution for the ordinary right of action
THE 1L atrtl (Vassand Lo mancwan aamnenceation ag divected 46 ha wald
}1UNICIPAL .lu. b.ut: uvu wvouruv bU IeCuvoL uumycuoauxuu as «airecvet UU UU Pdlu
S?N;Mif- by section 301, and, therefore, after the expiration of a year if

* 8IONER

| FOR THE the owner has not been paid, lns only course is to agree to the
- B%ﬁﬁ Comm1ss1oners terms.

It was contended for the Commissioner that in’ that” case
‘the plamtn‘f’ cause of action, would be for a breach of con-
tract and not the right to compensation given by section 301.
‘That is, in my opinion, a mistaken view of the jural relablon be-
tween the partiss. The obligation to pay compensation for the land
based on its value, which the Act imposes on the Comrmsswnef

' 'hv section 301 wmﬂd still be in force, a]’rhmwh nmr'pp(}mm’,
under section 504 mlght be bar red, and if the pla,mtlﬁ’ accepts ﬁhe
value placed on the property by the Commissioner, he i is entitled
to enforce payment of it, assuming of course that he can establish
his title as owner. I think that the correspondence between the
parties, which begins with plaintif’s letter of 14th February, 1894,
shows that the plaintiff has accepted the value offered by the
Commissioner by his letter of 23rd February, 1892. - That valu-
ation was never withdrawn or revoked. In the above view~of
the relation of the parties, clause (2) of section 6 of the Contract
Act (IX of 1872) has no application and the correspondencé

bllU“b ble:lJ IJIIB UUIHHIIbblUH@l‘ S Uﬂly UK)JELD].UI}. LU ‘pa,y Bue Com -
pensation claimed was that the claim to any compensatlon wag
barred. It was not contended that the suit was barred by the

general law of limitation, and the second question must be =
answered in the negative.

" As to section 527, whatever may be the suits to which it is
applicable, I do not think it could have been intended to apply
1o a suit arising out of section 301, Tt is plain it could not
apply to proceedmgs under section 504, as thev can be brought
‘within a year from the time when compensation became claim-
“able, and that being so, it must, I think, be inferred that section
527 ‘was not intended to apply in the present case, as bath the
compensation became claimable and the cause of action acer ued
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"1(accordmo~ to the above view of the present suit) under section
~801 of the Act, 7.e., from the time the Iands were taken possess-

“ion of by the Commlssmner .

FARRAN J.:—Tagreein the answers given by the Chief Justice, |

‘ but 1 have also prepared a judgment expressing my reasons. |

: Thisis a suit for the value of land acquired by the Muni-
~cipal Commissioner under the provisions of sections 298 and 299 -

-of the Municipal Act. The more cumbrous phrase, ¢ compensa~
-tion for the value of the land’’ adopted in section 301, is, I think,
only used to suit the convenience of the draftsman. The land
" has been rightfully dequired by the Commissioner. The plaintiff
makes no '00mplaint on that head. He merely asks to be paid
the price of the land as ascertained upon the basis of its value
‘which the Act directs that the Commissioner shall pay him. .
The first question submitted to us is, whether such a claim is
‘barred under section 527 after the lapse of six months from the
time when the land is aecquired, (at which time, I apprehend,
the plaintiff’s cause of action accrued) and whether notice of
action must under that section be given to the Commissioner.
It has been settled law that the provisions of the English
Statute analogous to and, in my mind undistinguishable from
the terms of the section with which we. are dealing, do not
apply to claims arising out of contracts or quasi contracts, bub

. annlv 4 slalme aricing ont of torte or guast torts Annn nnder
uv a;l.}t}l.‘y VU CLLIMGD WELodkie, VWAV Vi VULUD VL Yo P e A ] [E S F AV wEN

colour of, or in carrying out the provisions of the Statute;
Midland Raeilway Company v. Withington Local Board ®. But
the Courts disregarding the form of the action inquire into
‘the nature of the transaction out of which the claim arises. If
‘we ask whether this action arises out of a tort, injury, or quast
delict, the answer must, I think, unhesitatingly be in the nega-
#ive. It is a simple action for the price of land, which the terms
of section 301 impose upon the Commissioner the obligation to
‘p’-ay The obligation to pay that price is of the same mnature
whether (1) the owner assents to the valuation of the land

-placed upon it by the Commissioner, (2) whether the value .is

‘ ~1.11Q, B, D., 789,
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determmed by the Chief J udge of the Small Cause Court or 3)
.whether it is left undetermined.,’ It s admltted that m thet{"
former two cases the sectlon does not a,pply I am quite unable}
to dlstlngulsh the thud case m pr1nc1ple from them In all threef"
cases the ob! wa.tlon to pay is nnposed by the telms of sectlon -

1Y . l- ~P
301, ‘and doés not arise from the manner in which the amound of .

the price to be paid is arrived at. When goods are purchased to
‘e paid for at the market rate, the obligation to pay for them
-arises from the contract of purchase, not from the ascertainment »

of ithe market rate. When land is acquired to be paid for ab'its
value, the obligation to pay arises from the acquisition of the Jand

in accordance with the provisions of the Act, and not, it appea.rs

to me, from the ascertainment of its value by agreement or .
otherwise. It is quite clear to my mind that the framers of. the: ‘
Act did not intend the short period of limitation of six months to

&pply bU uub bdbb It wuum d.ppeal uuwdbond.me BDaU Bﬂey %noulal

do-so. Section 504 gives the ‘owner twelve months to ‘apply to”
the Chief Judge to determine the value of the land in’ case of
‘dispute, but if section 527 applies to the claim, it is barred. after

six months. It cannot be that the value isto be ascertained

‘after the claim is barred. In. my opinion, section 527 does

not apply at all. Some difficulty in adopting this view arises -
from the wording of sub-clause (d) to the section, but the relief .

- is that damages may be sought in respect of a delict or wrong
or quast wrong committed, as, e. g, a declaration or manda-

tory m_]uncmon or possuny such rellef as was asked for 1n

' Nagusha v. Municipaiity of Sholapm "0, and damages are soucrht;(

in cases of breach of contract to Whlch the .section adm1ttedly

does not a.pply I answer the first question, therefore, in the~

negative, - _ o
Section 504 prescribes the mode, and in my oplmon the only

mode, in which, in case of dispute, the value of the land’ ean be

determined. The imperative words used in the section, I think,

almost compel that conclusion, and- the consideration that the
policy of the Legislature has long been to have the value of land’
taken up.for a pubhc purpose detelmmed by a specially. con-

) I.L R., 18 Bom., 18.
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' stltuted trlbuna,l (see Bombay Act III of 1872, section 289, and
Act X of 1870 passwz) establlshes its correctness. -If -the
ownenof Jand - disputes the- Commissioner’s valuation (which-
-usually assumes the form of an offer and often, as 1p this case,’

of an amended offer) he must. make an application to the Chief

Judge within a year. If he .does -not do so, the result, in my -
oplmon, is that he loses the power of effectnally dlsputmg thev )
Commissioner’s valuation, but does not lose his right to the amount
of that valuation, The section does not enact that his non-applic-

ation shall- have the latter result, and it appears rather an
umea.sonable and certainly not a necessary, implication to. draw

from its- prox isions that it sha,ll especially as these provisions are A

converbmnt only ‘with the determination of the quantum of value.
There is nothing, in Yy opmlon in the pr0v131ons of sechon 504

which deprives the owner of land, who does not apply under it to '
have his compensation determined, of his right to compensation,

if, mdependently of its provisions he has a right to recaive it ; nor

is there, in the ‘section, anything to relieve the Commissioner in-

such case from his obligation to pay the value of the land. -

That the owner has a remedy mdependent-of the prov131ons of

section 504 is, T thlnk clear. The section only deals with cases
»where there isa ﬂmnn’m as to the value. of the land, and leaves un-
touched those cases where there is no such d1spute but where
, the Commissioner from default as to the title of the owner or for
" some other reason, as in this case, or arbitr arlly declines to pay..

- In such cases the owner is left to his ordinary remedy, no special

mode of procedure bemo ‘preseribed. Cases in which there has--

been a dispute, but in which the owner abandons his cla.lm to
dispute the valuation of the Commissioner, fall, it appears to me,
within the latter ca,tecrory It would be absurd for the owner to

apply to the Chief Judge to determine the amount of compensation

cnuted the valuation of the Commissioner, but I do-
saymd ‘1 umyuwu v

so no longer, Determine the amount.” There would be nothing
left for the Courtto determine, -That Would not be making an:
application to the Court in case’ of dispute as to the amount, but
in a case where there was 1no dispute. Such I think, is the:

present case, and the plaintiff ] has properly resorted to the ordi-~
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nary jurisdiction of the Court,

‘ . As to limitation, the case falls,
I think, under the general law, and is admittedly not barred

by its provisions. I agree, therefore, that the second questioﬁ.'
also should be answered in the negative.

" Attorneys for plaintiff :—Messrs. Mulji and Raqhavjz
Attorneys for defendant i—Messrs. Crawford, Burder. & Co:

APPELLATE CIVIL.

Before Mr. Justice Jardine and Mr. Justice Ranade.
HARI KRISHNA JOSHI _(ORIGINAL DEFENDANT), APPELLANT, v.
SHANKAR VITHAL (ORIGINAL PLAINTIFF), RESPONDENT.* .

) Fasement— Trees—Trees overhanging neighbour’s land— Nuisance— Easement
Act (V of 1882),

Plaintiff sued for -an injunétion restraining the defendant from allowing: the

£o overhano nlal 2 langd
o Pt

t carohes of tvee Lelonoine to hir a
pbrancnes or a u.\.tzc veigngmg Lo am

nti an
AUV s ity and

directing him to cut off such branches,

Defendant pleaded that the branches of his tree had prOJected over pla,mtlﬁ’ a
land for forty years, and he contended that he had, therefore, acqmred a prescnptwe
right of the nature of an easement over plaintiff’s land,

Held, that the plaintiff was entitled to cut away the branches which overhiing
his land, though they had done so for more than forty years,
SECOND appeal from the decision of Rdo Bahddur éghipéﬁ.
B. Marathe, Subordinate Judge First Class A. P., at Ratndgir
in Appeal No. 445 of 1831.

The plaintiff sued for amn injunction restrammm the defendant -

from allowmfr the branches of his cashew tree to overhancr the

plaintift’s ground, and for an order directing him to cut off such
branches.

Plaintiff alleged that the branches of the trees overhung a
part of his land measuring about 22 cubits by 15, and that, in con-
sequence of the shadow cast by the branches, his cocoanut trees
died. : .

Défendant pleaded that the branches had over huno the pla,lnt-
ﬁ"s ground for more than forty years.

+ The Court of first instance dismissed the pla,mtlﬁ s suit, hold-
nn* that the right claimed by the defendant was an easement

fecond Appeal, No, 76() of 1892,
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