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ORIGINAL OIVIL.

Befow Sir Charles Som gend, Kt., Chief J ustice, and Mr. Justice Bayley

- F. YORKE SMITH AxD oTHERS (ORIGINAL PLAINTIFFS), APPELLANTS, v, .
TRIBHOVANDAS MANGALDA'S (ORIGINAL DerenpanTt), RESPONDENT. *

Will—Construction—DBeguest to execulors and trustees in trust for son of testator

and his widow~— Life interest~—Estate in ﬁee—- Control and man ﬂgement qfev;ecutor.s' '

and trustees,

Sir Mangald4s Nathubhoy, a Hindu, by his will bequeathed certain properfy to his
executors and trustees ““ upon trust for my son Tribhovandés and his heirs from the
time of my death to allow him to occupy and use the same, and to enjoy the income

thereof and after the death of my son Tribhovandds, in trust to allow his widow fo -

- occupy and use the same and enjoy the income during her life; but if the said
Tribhovandds Mangaldds shall die without leaving male issue him surviving, then in
trust after the death of the survivor of them without leaving such male issue to my
son Purshotamd4s and his heirs according to the rules of Hindu law.” The sons
Tribhovandds and Parshotamdds both survived the testator, and Tribhovandss (the
defendant) had a wife and three sons living at the date of suit., The defendant con-
tended that under the above clause he was absolutely entitled tothe property subject to
the interest of his widow for her life. The plaintiffs, (the executors and trustees), con-
tended that the defendant had only a life interest in the property.
Held, that the defendant Tribhovand4s took only an interest for life in the property.
The words “in trust for Tribhovan and his heirs,” which, standing alone, would give
. the property in fee, were to be read with the words immediately following, which »
showed a clear intention that Tribhovan skould only take a life interest to be followed '
by the same interest in his widow, after whom the heirs of Tribhovan would take as
-purchasers, c . \

Held, also, that the trustees were intended to take the legal estate and to have the
control of the property, allowing Tribhovan to enjoy the income of it. '

Suir for the construction of a will.

The plaintiffs were the executors and trustees-of the testator
Sir Mangaldds Nathubhoy, who died leaving two sons, wiz.,
Tribhovand4s, (the defendant), and Parshotamdds. The testator’s
will was dated the 27th January, 1888, and was duly proved by

~ the executors on the 8th May, 1890.

PR . SR |

my _ __*] P NN
Liic vy .l convaine vle 1

#¢ T devise and bequea.th‘ all my property at Girgaum Back Road and Khetvadi Road,
as well as the furniture, pictures, glass and crockery ware and cooking utensils, that
it may contain at the time of my death, to my said executors and trustees, upon trust
‘,fox:» my son Tribhovand4s and his heirs from the time of my death to allow him to
occupy and use the same, and to enjoy the income thereof, and after the death of my
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son Tribhovandds, in:trust to allow his widow to oceupy and use the same and en;]oy :
the income during her life; but if the said Tribhovand4s Mangaldis shall die without
leavmg male issue him surviving, then in trust after the death of the survivor of them

the riles of Hindu law.”

The defenda,nb at the da.te of the suit had a W:fe 11v1n6; andw

‘ hree sons uv1u0 . UuucL the chOVe clause he claimed I:O De.,
absolutely entitled to the property mentioned therein, subJect to .
the interest of his widow for her life. . He accordingly contended :

f’nq{' he had a rm‘hf to manage and deal with the said prnpnri-v

and had erected a building on it to be used as a club without,

" consulting the plaintiffs.

- The pla,mtlff», onthe other hand, contended that as trustees the-
legal estate of the property.was vested in them ; that the- only
right' of the defendant was to occupy it and enjoy the mcome.;
during his life ; and that all expenses of repair, &c., ought to be,
provided out of the income of the said property and not out of
the general estate of the testator. |

The last three clauses of the plaint were as follows t—
' “ 9. The defendant recently on the 7thday of Ocztobar, 1892, withoub commuuic# :

.tion with the plaintiffs, goba vernzcular agreemont praparad purporting to be between .

the pla.mhffs and Ddda Fatubhdi Patan and Bii Rdi by which the plamtxfﬂ putporb '

to agree to let a portion of the said preu1ls=s at Gir gaum to Dida Fatubhdi and Bai

Ril for cultlva.tmn purposes. The said lessees have executed the said agreemsnt.

“10, The pla,mtxifs object to the defendant using their ‘names as aforesaid, and
submit that the defendant ought to be restrained by injunction from using the names :
of the plaintiffs in any agreement, with refereﬁee to the said premises.

¢“11. The plaintiffs a.lthou@h they have nob consented to the conversion of &
portion of the said promises into a residential club are unwilling, if they are not bound
by their daties as trustees aforesaid to do so, to compel the defendant to restore the
said premises to their original condition ; but, if this Honourable Court should be of -
opinion that they are bound to do so, they will, in addition to the relief hereafter
specially prayed for, seek to have the said pramises restored by the defendant to the

" condition they were in prior to the s3id acts of the defenlant ?

m. . PRI AR TRY AV T YLD I 8. N
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¢ 1.. That the respective ncfh'cs and duties of the plaintiffs and defendant with
reference to the said premises may be' ascerbained and declared by this Honourible
Court, and that all consequential diractions and relief that arise on such declaration

- may be granted

. %2, That the defendant may be restrained by the 1n3uuctwn of this Courb from

" using plaintiffs’ names in any agreement with reference to the said premises and- from

entering into any agreement in the plaintiffs’ names without their authority,
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“3, “That the smd. pa.sswe in the will of Sir Ma,no‘a.ldxs ‘Tv“hubhoy quoted m o l' ‘I‘SQ‘L L
pm'a,vra.ph 2 of this pla.mt may be construed by this Honourable Courb and the trasts - F.YorkE
-created’ by the same may be ascertained and declared, and in particular what trust- -'SMITH'
arises on the death of the survivor of the defendant and his wxfe in the event of the . 'Tﬁlgifc;fr A-,}_?
defendant lezwmg male issue bim surviving,” .. . : o DAl E

; * MANGALDA «

At the hearing before Parsons, J., the following issues were

‘i'ansed —

(1) Whetker the defendmt does not uader the mu take an absolute lﬂtel'ust in the
'properby' subject to the life interest of his widow, if any 2. -

\a] KI"I’}IGULLUL in a,.uj' &y e thhv dcfcu’la.ut is noh uul{:wlvl O W3S uae said

dumno' his life-tim2 as he pleases, and to alter existing bmldmcra aud erec!; new
’bmldmwa on vasant porsions so long as he does not ﬁh’*teb 7 injure the’ reversmn P

1
2l
=N
@
Ix1

(3) -Whether the club in the plaint mentioned was built withous the conseut ‘of the
B Pplaintiffs ?
(4) Whether the defendant has used the nimes of ths pla,mu?f.a as alleged in panta.-
gra-ph 9 of ‘plaint ? »

{5) Whether the plaintiffs are enmlecl to an m1unct1on.

Macpherson and Inverar uiz/ for plaintiffs : ~We smy the defend-
ant is equitable tenant for life of the property. He can occupy
it, but cannot alter it. If he leaves no issue, the property will «

“go t0 Purshotamdds ; but if he leavds: issue, 'there will be an
‘intestacy, as the will does not say who, in that case, is to take the
‘propertv on the death of the defendant and his wife. -

- Lang (Advocate General) and Scott for the defendant:~-The
.defendant is absolutely entitled. There is a gift to him and his
“heirs, The-gift of the income carries the corpus—Succession
Act (X of 1865) section 159 ; Mayne’s Hindu Law (5th Ed.),
“para. 388 ; Bhoobun v. Hurrish Chunder® ; Baker v. Sebmght‘z"

Jones v. Chappell® ; Doherty v. Allman®. ,

~ Parsons, J.:—I find - on the first issue 7o the aﬂ’irma,tlve. It
.seems to me that the will while keeping the legal estate- with the-
uexecutors gives defendant an” absolute interest in the property.
- Tt leaves it to him and his heirs. TIn the event, however, of his-
WldoW surviving him, it gives the widow a life interest.. There
_is no-question in this suit as to the legality of the bequest of that
- life interest or of the bequest to Purshotam after the death of
,ithe sdrvivor w1t_hou.t male issue. I think the latter gift cannot =
@ L, B., 5 Tnd. Ap., 138, ® . R., 20 Eq., 539,
.(2) 13°Ch, D, 179, ab p, 185. #) 3 Ap. Ca., 709, -
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take effect under section 111 of Act X of 1865, but’,botll ‘of them
relate to points which have not been raised, and which cannot-
be decided in the absence of the persons interested.

I find the second issue in the affirmative. There is no dispute
about it. - . } | | T

I find the third issue in the affirmative. No consent is shown.
T also find, at the request of the parties the additional point that
the bu1ld1ng of the club is not an injury to the reversion. .

4, T give credence to defendant that the afrreement (Exh1b1t Ey

‘was not prepared with his knowledge or consent, or sent by him
to the executors. He knew of the draft only, and, therefore,

5. I do not grant an injunction, but only make a declaij_aition,’

6. The repairs must be done and paid for by the defendant
out of the income of the property or his own money They are .
not payable out of the general estate.

There will, therefore, be a decree declaring that the defendant 4
under the will takes an absolute interest in the plopelty, subJect
to the life interest of the widow if she survives him, with thel _
following directions :—

(1) The trustees are to keep the legal estate to preserve it for-
the contingent interest of the defendant’s widow.

(2) The trustees are mnot to-. interfere with the defendant’s
management so long as he does not injure the reversion.

(3) The repa1rs are to be plowded and’ pald for by the defendn '
ant.

(4) The défendant is not entitled to use the plaintiffs”’ names

as partles to any document mthont their consent prev1onsly
obtained. '

‘The costs of this suit are to come out of the O*eneml estate of

“the téstator; those of plamhﬂ“s being taxed as between attorney |

and client.
The pla1nt1ffs appealed

Macpkerson, Inverarity and Macleod for. appellants (plamt-
iffs):—We say that on the death of Tmbhovandé,s and. of ‘his
wife, if Tmbhovandés leaves no male issue, Purshotam ta.kes



absolutely Sectmn 111 of the Successmn Act (X of 1865) does not”

“apply.” If it does, the period of distribution is the date of the death
' oi Tribhovandas or his wife, whichever of thiem survives the other.

[BA.YLEY J., referred to' Rim Ldl v. Secretary of State fori‘

" India® ;. Szeemntty Kr zstoromone Y V. Mahwra]afa Norendfm'_

Arasmw)*' S ‘

- Lang (Advocate General) and Scott for respondent (defenda,nt) ,
WWVe contend there is an absolute devise to us sub']ect to the‘
‘ J.!Ie IIIUGI'GSU OI Bne WlaOW - .D/bOUDUJ’Ib lﬂ Uﬂ'b}bb V. JJ'.U/TI bblb UI&OHI/ME/""‘
The gift to Parshotam must refer to the date of the testator’s
death—Section 111 of the Succession Aet (X of 1865). They also
cited Jones v. Chappell® ; Doherty v. Allman ©; Doe Dem Grub v,
The Earl of Burlington @ ; White and Tudor’s Lea,dmrv Cases,
Vol. 1., p. 851.

SareenT, C. J :—The question in this case, ‘which turns upon
the relative legal position of the parties, depends upon the proper
- construction of the following clause in the will of the late Sir
. Mangaldds Nathubhoy (His Lordship then read the clause and
. «continued :—) - . '

The Division Court held that Tribhovandés took an estate in
“fee subject to the life estate of his widow. The words, however,
*¢ in trust for Tribhovan and his heirs” which standing alone
- would createa fee in Tribhovan, must, we think, be read with the
words immediately following “ to allow him to occupy and use the

aniner $ha Inanme thavant and offan hia daa+h ¢n n]‘nii‘r "

‘:adlue aud Cl1joy v INCOoIMe uNneredr aili arver Iiis Géaul 10 auiOwW
his widow to enjoy the income during her life,” which words, in
.our opinion, show a clearintention that Tribhovan should only take
& life interest to be followed by the same interest in his widow,
after whom the heirs of Tribhovan would take as purchasers.

S et et

Tt is necessary, however, to consider another question in order
40 determine the rights of the parties which are in dispute, viz.
whether Tribhovan or the executors take the legal estate. As to
thisit is to be remarked that the English authorities, for which we
‘may refer to Jarman on Wills, Vol; 1I, Ch. 34, p. 293, show that
W) L. B, 8 Ind. Ap., 46,2t p, 61. . . & L, R., 20 Eq., 539,

© @ L, R., 16 Ind, Ap., 29, . ®3Ap, Ca, 709,
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a distinction has been dravtfn between the words * on trust to pay

the rents to a person” and a direction “ to permit him to Teceive
them,’” a distinction whmh ‘however, did not meet with- Lord
Mansfield’s approval who.held that in each case it should be,
equally a trust, and that the estate should vest 1 m the trustees
However, here it must, we think, in any view of the above
dlstmctlon be inferred that the trustees were intended to take
the legal estate throughout, as the same words are used When
sneakmg' of the widow’s interest, with respect to which it ean.

“secarcely be doubted that a Hindu testator Would intend that the

trustees should have the control over the estate both for her protec*
tion and that of the reversioner. This is held to be so by the-
English authorities in the somewhat analogous case of a wife, who "

is to take the income -for her separate use; see Doe d. Stephefns '
v. Seott W, - :

In this view of the relative position of the parties, it follows

that Tribhovan was not justified in his resistance to the plamtlﬁs _

contention that “ the control of pr0perty was with them, and that
J.U was bub.ll. uuby UU .li.ldIUng J.U, dllU\’V].LlU yuu UO GIIJU)’ Uﬂe mLUIHU .
as stated in their letter of 15th July, 1891. * The first two issues’
must, therefore, be answered in the negative. 'And the decree:
varied by declaring that Tribhovan takes a beneﬁcxal mterest
for life under the' will in the property in question.

Passing to the other questions, which were alluded. to in argm
ment, viz. as to who would be the heirs to succeed on the death of
the survivor of Tribhovan and his wife, and what was the proper:

‘construction of the devise over, their determination, as the D1v1-

sional Court pomted out, is not necessary for the cardinal purpose-
for which the suit was instituted.» Moreover, they could not be

"determined in the absence of the parties interested in them so as

to bind them, and it is not the practice*of the Court as' pointed
out by the Privy Council in Kathama Natchariar v. Domsznga(z)

to determine questions of title as to future interests. We may -
here remark that section 48 of the Specific Relief Act (I of 1877)
relied on by the Advocate General only applies toa case under

~section 42; and .no such. case has arisen _except between the.

plaintiffs and Tribhovan. ,
(D4 Bingk,, 505.- - - 7 .2 21Ind; Ap. 169, at p. 190, ©

park
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The Division Court has, at the request.of the parties, expressed'
“an oplmon as to whether the building the club is not an injury to .
“the Teversion. . No objection has been taken to this declaration, -
* and we see no reason to differ from it, but it is to be remarked ’
“that it will not bind the reversioners, who -have not been made

U narties to the suit.
Pparvies to n

" As to costs, we think that as the suib has been rendered neces-

- éary by the wording of the will, the costs were properly thrown .

on the general estate. Costs of this appeal to come out of the
same funds. " o

Attorneys for appellants :—Messrs. thtle, /S'mzth Nwholwﬂ amZ .

- Bowen,

Attorneys for defendant :—Messrs. Nanw aud Hormasji.
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ORIGINAL CIVIL.
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* Before 8ir Charles Sargent, Kt., Chief Justice, ‘and Mr. Justice de‘dﬂ».

MA’NEKLA’L MOTILA’L axD aNoraER (PLAINTIFFS) ». THE MUNICIPAL.

© OOMMISSIONER FOR THE CITY OF BOMBAY (Derexpant).®
M unwzpal@f y—City of Bombay Municipal Aet (Bombay Act IIT of 1888), Secs, 298,

299' 3(‘)1 504’ K.?’?'__Tnnf? Falen };:u the ﬂfnnampniafn for strost 4“‘3’”%3}?56.(4%—;

Compensation—Dispute as to amount of compensation— Limitation, ™

In 1891 the Municipal authorities 6f Bombay gave notice to the plaintiffs under .
section 299 of Bombay Act III of 1838 that they réquired 23:30 square yards of the
pla.ihtiﬁ‘s’ land for street improvement. On the 1ith Dacember, 1891, the plaintiffs
gave possession of the land to the Municipality, and on 27th January, 1892, claimed
Re. 60 per square yard as compensation, By letter dated 23rd February, 1892, the
“"Municipal Commissioner (without prejudice) offered Rs. 5 per square yard as com-
pensation and stated thab on the plaintiffs producing the title-deeds and papers to
establish their title the necessary documents in connection with the payment would be
prepared, Nothing farther took place in the matber until the 14th February, 1894, on
-which date the plaintiff wrote a lebter to the Municipal Commissioner in which, with-

T aared ans nend
out mentioning auny suwm, he requested the payment of the amount which might be due

't him as compensation for his land taken by the Manicipality.” The Commissioner
" efused to pay the compensation, contending that the plaintiffs’ claim was time-
+ barred. - The plaintiffs thereupon brought this suit clalmmcr Rs. 1 1165 (being ab the
.. rate of Rs. 00 per square yard) as compensatmn for the land taken up by the de<
fenda.ub or in the altematwe for that sum as damarres for the breach of contract to

. * Small Qause.qomt Suit No. y75 1§;ﬁ1 Of 1094,
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