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thought the same, and in such case there is no- estoppeluGopee 1890.
Tall v, Mussamut Sree Chindraolee Bukoojee®; Visknu v, Krish-'- KUvERIL ©
nan® ; Jhinguri Tewar v. Durga®. For these reasons, I would  pymi
conﬁrrn the decreo of the Agent for Sard4rs with costs. ‘ ‘ :

| ' ‘ Decree conﬁrmefl
- (1) 19 Cale, W, R, 12, : @ L LR, 7Mad, 3.
. ®) L. L. R, 7A11.,8.~. :
APPELLATE CIVIL.
 Before M. Justice Bayley, Acting Chicf Justice, and 3fr. Justice Fulion.
AHMEDBHOY HABIBBHOY (oR1ciNAL DEFENDANT), APPELLANT, 7. 1894,

- BALKRISHNA MUKUND AND OTHERS (ORIGINAL PLAINTIFFS), REs-
PONDENTS, *

...... cdlord subiect to ri
- JYVendor aid pur chaseir—Landlord and tenani—Sale uy landlor ajé ¢ r

 tenants—XNotice to purchaser of such rights—Suit by tenants to enforce rights
‘ against purchaser— Civil Procedure Code (det XTIV of 1882), Sec..30. '

" Section 30 of the Civil Procedure Codey(Act XIV of 1882) authorizes some of
“the rayats of a village to sue the proprietor of it for themselves and the other
rayats for a declaration of their general rights, and for an injunction restra.mmv the
proprietor from interfering with their enjoyment of those rights.’

Phillips v. Hudson(1), szth v, Earl Browalow (2) and .Hayor of York v, Pilking- '

Jon@ followed.
Hallows \g Fernie(t) referred to and distinguished.

In 1806 the East India Company granted a village to Ardeshir Décly, sub;ect fo the

wavats’ customary richts and vrivileres which were embodicd in Reonlation I of 1808,
IL‘IIJ wuR ‘JUDUVML“LJ lLbLIUQ [T AVA ykl'll\,o\.&a Vlll\.lll MULYU VIMMNVALU\A 2L "Ub5 ALV VI 3a & ,

“but the deed of conveyance was not passed until 1919, and it was then exeeuted to'the
+executors of Ardeshir, who had died in the meantime. . This deed made no reference to
‘rights and privileges of the rayats. In 1868 the defendant purchased the village from

‘its legal owners, In 1889, plaintiffs sued defendant for themselves and on behalf

-of the other rayats of the village to enforce their rights. The defendant pleaded
that as the deed of conveyance of 1819 made no mention of these rights, he was not
“bound by them.

Held, that as ab the time of the conveyance of the village to the defendant, th

lands were in the occupation of the rayats, the defendant ought to have made i mqmry
_ :as to their rights, Having failed to do this he was bound by the rights of the tenants
a8 much as if they had been specially mcntxoned in the conveyance to him.

, * Second Appeal 1\0 570 of 1892,
) L. R., 2Ch, 243, ‘ _ 3 1 Atk,, 282,
(» L, R,, 9 Eq., 243, : (4 L./R, 3 Ch,, 467,
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’l[anckamz Soralm v, Iwngseoo(l) followed .-

.Held also, that as there had been no denial of nlamhft‘s ncr’ht: until shorth bofore -
the suit, it was not barred by hmltatmn T

SECOND a.ppea.l from the deolslon of R. 8. Tlpms, Actlno*,'
Assistant Judge of Théna, a.mendmcv the decree of Rao Saheb _
D. W. Bhat, Second Class Subordinate Judge.

The village of Maldd in the Salsette Taluka of the Théna
District was granted to’one Ardeshir Dady by the East India
Company; the original owner of the village, in exchange for other
property situated in the Tort of Bombay conveyed by him to

-

- the Bast India Company. Before possession of the village was. -

given, the rayats were consulted about their wishes in this respect,

- and the P4tils, Mhétérds and rayats submitted certain stipula- -
 tions with regard to their customary rights and privileges, and

consented to the nrnnnqpﬂ transfer qtﬂ'npraf to those qhmﬂf)hm‘m

In 1806 Ardeshir Dady was put in possessmn of the ‘Vllla.o*e on-
the express condition of his maintaining the several Curumbls -

| in the emovment of their respective pieces of ]and ond of hlS :

preserving the rights and privileges of the myats in accordance.
with the a.bove-mentmned stipulations. These stlpulatlons have ‘}"j;

- been embodied in Regulatmn I of 1808.

- There being some dispute with 1espect to the price of the la,nd .
sold by Ardeshlr to the East India Company, the deed of convey-

~ ance was.not executed until 1819, when it was executed by the

sald Company to Kharshetji Ardeshir and J ahdngir Ardeshir, &e.;.
as executors of the will of the said Ardeshlr he having died in-

- 1810, . In this deed no reference was made to the stipulations

made by the rayats when they awreed to become the tenants of

' Ardeshlr

In 1868 defendant. purehased the smd village from 1ts then 1

: 'leonl owners

The defendant having 1uterfeled with thé en_]oyment of the

_t ‘saald rights by some of the rayats, plaintiffs instituted the present. -
| ‘suit in 1889 for t_hemsplves and. on behalf of Patils, Mhatérds,:

Curumbis and rayats of the said village, under "sectiou” 30' of the

Clvﬂ I’rocedure Gode (Act XTIV of 1882), praying for. & doclmatlon

W GBom H. C. Lep, '59..
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~ of their iahts and privileges, a.ﬁ‘d for a permanent 'injunction'

,reqtr‘]mma‘ the dpfpnda.nf from interfering with their exercise
and enJoylnent of the said rights and pmvﬂecres‘

They prayed for the following declarations :— B
- (1) Tha,t they are penna.nent tenants or sutidars of Ma.léd

~(2) 'That the khot is not entitled to receive as assessmentA

more than two-thirds of the measure of the Ia,nd in fa.ras at the

wate of 'pa 20 ner m'nr]a n? rige, )
E L= ] AW tl

(3) That the khot should: remit the a.ssessment in tlmes of
scarcity., o : ‘

(4) ‘That the khot should not force them to take his permls- :

slon before cutting, threshing or taking home the rice.

(5) That the khot should allow them to sell, mortfmfre, mherlt

. Atha alinnata +thatr crrfl ]0“1‘10 withant 3 P P 4
OF UU.L!UL WJOU (.ulcuwvc LUTLL DUl Jlius, wivaocuv JLLIPUDLHS @QGi-

tional conditions upon the transferee at the time of chanoe of
name in the revenue re(,01ds

: (ﬂ\ "N'ml' anv are pnh”(-\ﬂ fg ng in igsta ments like Govern-

ment 1ayats and that the khot is not entltled attach their
crops at his own instance. :

(7) That the khot is not entitled to levy any . a,ssese,ment
-on the grass and varkas lands, whether they grow. grass only or
any other crop is grown on them. . :

(8) ~ That they are entitled to the free enj ovment of the ‘produce
of thelr grass and varkas lands, including trees, &ec.:

- (9) -~ That they are entitled to the free enjoyment of all ordma.ry
wood and non-productive palms from the Sarkdri lands for their’
bulldmo' purposes. :

(10) -That they are- entltled to the free en]oyment of fuel,
bambus, karvis and common wood for making a.orucultural 1m-
plementq and mango and other trees at the time of marriages.

(11} That they are entltled to the complete ownershlp and
enJoym«,nt of their fazenddri-trees, “hether on their own lands
or Sarkéri lands. ‘ ‘

_{12) " That they are entitled to thc ‘use of gurcharan land as
| mentxoned in the- plamt '
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(13) That the Patils, | thitc’trés and Devasthéns should. i‘ec‘eiv'e:v
their haks and other rights from the khot wﬁ;houi; inter ruptlon. ;

(14) That they are entitled ‘to the free use of the water and'
flowers from the tanks on the Sarkdri land, L

" (15)  That they are entltled to the free use of materials for
rd5, thorns and inferior sort of palm leaves for making fences
and enclosures. o : e

(16) That they are entitled to. paV 1o 1ent for the houses anc’t
vddas existing on the Sarkdri land. :

Defendant replied that he was not aware that the v1llame was
given to his predecessor-in-title on the aforesaid conditions ; that

as no reference was made to them in the deed of convey ance of

1819, he was nob bound by them ; that plaintiffs could not, sue on
behalf of all the people of Maldd ; and that as the jungle did nob :

* belong to the villagers, but to 111m he had a right to levy fees on. |

firewood.

The Joint Subordmate Judge of Théna held (wtez aha) that
under section 30 of the Code of Civil Procedure, the suit was mam-"
tainable only with respect to the general rights of all the rayats
of the village ; that defendant, by his purehase, became the. sole N
proprietor of the village, subject to the rights and privileges of -
the rayats, he being clothed with the rights which Ardeshir had’ N
obtained in the village; that defendant was not entitled to de~
mand security for the payment of assessment on suti lands before
allowing the crops to be reaped-; that the rayats were entitled to -
the free enjoyment of the forest~wood from the jungle, bamboos
and implements of husbandry and of flowers from the Sarkar:

~ tanks, but not of all ordinary building-wood and non-productive .
fupa.]ms from the Sarkdri land for their own private and domestic -
~use, nor to the free use of materials for +db, thorns for making
* hedges, and the inferior sort of palm leaves for making . roots;}
from the Sarkau land ;- and that no cause of action had arisen
~for the pla.mtlffs claim with respect to remission from the khots

in times of ‘npopquv H\p varkas lands nffnphmq to pvn,nh: ;T-mh-'l..;l:

'lmvrs of suti lands and the houses and mdm ex1stmﬂ' 'on the

Sarkéri land.  The Subordmate Judore. therefore, made the fol— o

lowing order :—
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" Y order that the defendant is not entitled to demand security for the payméﬁt‘ of.

- assessment on suti lands from the rayat before allowing him the ¢rops to be reaped ;
.. that plaxnt;ﬁ's are entitled to the free enjoyment of firewood, bambus and implements
of husbandry from the jungle ; that they should make an application to the khot to
take the above things from the jungle, and that the latter should grant them the
_mecessary written permxssmn according to his discretion; and that the rayats are
' -entitled to the free enjoyment of flowers from the Sarkari tanks for their own domestm
use, T enjoin the defendant that. he should not prevent the rayats from exercising the
~ . above rights, and that he should not demand security for the payment of a=sessment

”

from the suti tenants, The rest of the plamtlﬁs claim is re_]eeted iR

- On appeal by defendant, the Assistant J udge of Théna fonnd
‘(iitteﬂr alia) that there was no objection to the entertainment
‘of the suit by the plaintiffs for themselves and other interested
'rayat.s so far as it claimed an interest alleged to be coramon
to the rayats of the whole village ; that defendant was ‘nob,
‘entitled to demand security for the payment of assessment on
"suti lands before allowing the crops to be reaped; that the
rayats were entitled to the free enjoyment of all forest common
timber and unproductive brab-trees belonging to defendant for
‘house-building, but that they should apply to defendant for
permission to take them, and defendant should grant it having

regard to the needs of the applicants and the exigencies of forest
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~firewood from the forest, bamboos, purye, bundi, tatties, beleca

kurgyia, implements of husbandry, but that they should apply to
‘defendant for permission, and defendant should grant it having .

“regard to the circumstances mentioned above ;that the rayats
- were entitled fo the free enjoyment of - flowers from the village

tanks ; and that Patels, Mhatards and Curumbis or rayats, . as
~ deseribed in Regulation I of 1808, were entitled to the declara-
tions, and that plaintiffs were of that class. He, therefore, -
amended the decree of the Subordinate Judge by dechring that
. Ene relleIS Ura,nceu a.ppueu to Tl[lﬁ class OI PBI‘SODb Kﬁ()‘Vﬂ as .L'dal/Clb,
 Mhdtdrds and Curambis or rayats of Maldd described in Regula-
“tion I of 1808, and that plaintiffs belonged to this eclass, and by
- adding the words “purye, bundi, tatties, beleca kurgyia” before
~«and” after “ bamboos ” in the sentence commencing from ¢ that
- plaintiffs are entitled to the free enjoyment of firewood, &e.”
+ The Assistant'J udge further added to the decree as follows:—

e
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: “The rayats aré.enﬁtled to the free enjoyment of all common forest timbér and -
unproductive brab-trees belonging to defendant for house-building, but that they

should apply to defendant, the proprietor of the village, for permission to take tlfem,
and that the said proprictor should grant them that permission, using his own dis-
cretion in the matter soundly and reasonably, having regard to the needs of the
applicants and the exigencies of the forest reservation ; and the discretion should
,similarly be exercised in the matter of granting permlssmn to cut ﬁrewood bamboos,

&c., a.llowed by the decree,”

He further directed that an injunction should be issued ao'amst
defendant forbidding him from interfering with the rights of
rayats declared by the decree, and he confirmed the decree of‘
the Subordinate Judge in other respects.

From this decision defendant plefemed this second appeal to .
~ the High Court.

Scott (with N. G Chanddvarkar) for the appellant (defendant) ;
Shdmrao Vithal for the respondents (plaintiffs).
- The judgment of the Court was orally delivered by -

" Baviey, C. J. (Acrine) :—This appeal cannot succeed. The-
‘suit was brought in 1889 by five persons for themselves and on’
behalf of others resident in the village of Maldd in the Salsette:
T4luka for a declaration of their 110'hts and p11v1Ie<res and foran
injunction. The right of the plaintiffs to sue appears to be qmte
clear. It is found by the appellate Court that the v1lla0'e was
crranted in 1806 to Ardeshir Dédy in exchange for othér pro—’
perty situated in the Fort of Bombay conveyed by him to the
. East India Company. Before possession of the village was gi ven,
the 1ayats were consulted. They sent in a petition setting oub
certain articles to which the Govemmenﬁ of Bombay agreed.
The Collector by a letter dated 5th June, 1806 put Ardeshir Dady

~in possessmn This shows that the consent of the villagers and

ray ats was eonsuiered by the East Ind1a. Company to be neces..
~ sary before the village could be transferred to Ardeshir Dady

- On24th February, 1808, certain rules were pa,ssed by the Grovernor
~in Council. ‘Regulation I of 1799 had pr0v1ded for the passmg

of Reﬂulatmns and Regulations were from time to time ‘passed
by the Governor in Council. See Morley’s Digest (Introductlon),
Volume I, pages 76 and 77." The most recent reference to “such

Regulations is in the Lecture on the Laws and Admlmstra.tmn of
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Justice in Indla delivered before the University of Cambrldge. ‘
'by Sir John Strachey, G.C.8.I, in 1884, and reproduced by him:

“in his work “India,” page 143 (1888).

Two cases relating to property in the Sélsette Tdluka are in

'hn‘l‘hf _..nnrh’ll;rfi Tﬂ77n»nnoa-aa v, ann bin R’)ﬂ’}l(l) 7‘77ﬂ ﬂn’fﬁnfg'r‘
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of Thdana v. Dddabhdr Bomwnjz(2>. The Goveznment, the vend-
ors in _i;he first of those cases, it was held, could not affect the
rights of their tenants. It would have been a fraud if they had

attempted to do so. .Here, it would have been little else than
a fraud if Government had attempted to convey the village

irrespective of the rights and behind the backs of the rayats.

~ Ardeshir D4dy got his conveyance subject to these rigﬁts, and
he accepted subject to them. In the conveyance of 1819 there
is, it is admitted, no mention of the rights of the rayats. It isa

“conveyance of the village and its lands then in the occupation of -

the villagers and rayats A purchaser ought to inquire into the
- rights of the tenants on the property, and if he fails to do so

he takes subject to such rights as the tenants may have— Man-

charjiSor dGbji v. A07zgseoo(3) That was a decision of Sir Richard
Couch, C. J., on the Original Side of this Court, and he cited
many eases in Courts of Equity in En@land where the rule just
stated had been applied. He also refelred to a decision of the
Privy Council in 1853, Barnhart v. Greensizzelds(” where thexr
Lordships said (p 32): “With 1espect to the effect of possessmn
merely, we take the law to be, that if there be a tenant in pos-
session of land, a purchaser is bound by all the eqmtles which
the tenant could enforce against the vendor, and that the equity
of the tenant extends not only to vintAei'ests connected with his
" tenancy, as in Taylor v. Stibbert®, but also to intei'ests‘ under
\collatera,l ag reements as m Damels V. Damson“‘) Allen v

N .‘Ln I\A -y nn'r\]n 1\1\ b2 ¥ o +Lﬂ AaMIYN 1“ I‘\I\LL h]ﬂﬁaf\ﬁ f\‘c ﬂﬂﬂﬂﬂﬂ
'dﬂlblb(}lb‘/ , the. priuipic UULuE’, LUC ST 18- Ukl asses UL ya.ow) .

nnmely, that the possession of the tenant is notice that he has
‘some interest in the land;'and that a purcbaser having notice ' of
: hat; fact is bound, accordmo' to the ordlnary 1ule, either to

(1) ]lBom.H ORep,IGZ."', o (4)9MO0P(}'C 18, .
@ L L. R, 1 Bom,, 352, R . (8 2 Ves. Jun 437,
() 6 Bom. H, C, Rep., 8.~ * . (9 16 Ves, 249,

o . (0 1 Mer., 282;
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inquire what that interest is, or to give effect to it, whatever. it -
may be.” The present appellant purchased in 1868 -apparently -
without any inquiry at all. It is not suggested that he investi.
gated the title, and he is bound by the rlo-hts of the tenants just
as if they were speclally mentioned in the conveyance to him.

‘ Government and Ardeshir Dady’s descendants recognized these -

rmhts - ‘

- Tt is said, however, that the rights are ba.rred bv hmlta.tlon
by acquiescence, and by a change of custom. There is no force
in any of those contentions. The ground of limitation fails,
because there does not appear to be a denial of plaintiffs’ rights
until quite recently. There was no acquiescence by the villagers
in any claim made by the appellant, save that he insisted on. his.
written permission being obtained in lieu of a mere verbal one, -

allowing the rayats to take away firewood and bambns, &&.,

AdL UV YY U

from the forests, nor is there any proof of any change of custom. -

 The next question is, whether the suit can be brought in its -

-present form? It is a suit brought under the provisions of .

section 30 of the Civil Procedure Code (Act XIV of 1882)." The
appellant’s counsel relied on Hallows v. Fernie®. That was a
very different case from the present. It was a suit on an alleged
fraudulent representation, whereby the plaintiffs were induced
to become shareholders of a company. We will refer to two
cases which were not cited by counsel in the argument before us..
In Phillips v. Hudson®, Liord Chelmsford, L. C., held that a
bill can be maintained by one copy-holder on behalf of himself
and other copy-holders, being numerous, against the lord of the
manor to have their riglits of common ascertained and for ‘an
injunction. This was decided in 1867, Andin Smith v. Earlj
Brownlow® decided in 1870, it was held that the bill was not
objectionable. At page 256, Lord Romilly, M. R., says:  The
defendant “contends that the plaintiff cannot properly_ sue on
behalf of himself and the free-holders and copy-holders of’ the )
manor, and that this constitutes a m13301nder but I am of opmlon "
that this objection fails, and that, though their rlghts of common
might not be exactly co-extenswe, yet, as the pla.mtlff 1s proved,

. L, R,, 3 Ch,, 467, © L, R,y 2 Ch., 243
() L.R., 9 Eq., 241,



'.‘and mdeed admitted, to be a copy-holder as well as a free-holder
~-of the manor, and, -indeed; of both d1v1swns of it, he is entitled

- t0 sue on behalf of all. This also appears to me to be establishad -

~ both by authority and by the constant practice of this Court in
Jike cases, and also in cases where a right of fishing comes in

oAt inn oo PR
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- Lastly, it is said that the Assistant J udge made an alteration
~1in the form of the decree. It appea.rs to the Court that that

.
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- What has been given by the appellate Judge is in accordance -

“with the clauses of the agreement made in 1806, as evidenced

- by Exhibits 56, 57, 58, 60 and 61. The appeal must be dismissed,
“with costs.

-Appeal dismissed.

APPELLATE CIVIL.

Before Mr. Justice Jardine and Mr. Justice Rinade. .

RANGUBA'I (or1GINAL OPPONENT), APPELLANT, v. ABA'JI (ORIGINAL APppLI-

CANT), RESPONDENT.®

‘Regulatwn VIII of 1827—8uccession - Certeﬁcate Act (VI of 1889), Secs, 19 wml
- 28—Certificate of hewslm,p—-()rdm refusing  cer taficate of lwzrskap appealable—
. Appeal.

© An appeal les from an order refusmo to grant a certificate of heu-slup under
Regulation VIII of 1827, by virtue of section 19 of the Succession Certificate Act
(VIIof 1889).

ArpeaL from an order of H. L. Harvey, Assistant Judge of
Sdtdra, in Miscellaneous Application No. 4 of 1893,

" One Ab4ji Viman Bendre applied under Regulation VIII of
‘1827 for a certificate of heirship to the estate of Vdman Ab4ji
Bendre, deceased, allecrmo that ho was the adopted son of the
‘deceased

| This apphcatwn was opposed by Ranorubé,l, the widow of the
deceased on the grounds (1) that the applicant’s adoptmn was

* Appeal, No. 10 of 1894.
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