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tions as privies and ce55pools have been executed in accordzmce
with sanitary regu]atlons. In the present case, the building has*
been provided with these accommodations. Itis so far complete

| We are of opinion that the word « completlon must be taken in

its ordinary meaning, and that the Court must not read into. the

gaction “in fm(-m'dﬁnm: with qnnﬂ'nvy vonu]ah'nns or “ sanitarv

LUV A NV VY avas asid VIS AavvaUas va uw&alvu&v 2

officers” opinions.”

APPELLATE CIVIL.

DBefore M. Justice Birdwood and Mr. Justice Jardine.

KUVERJI (ORIGINAL PLAI\'TIFF), ArpeLranTt 9. BA'BA'T (ORIGI\AL :
: DEFENDANT), REespoNDENT, ¥

..‘,stv ppe el-—Indian Evidence Aect ff nf' 19'7‘)\ Kee, 'I'lf._. }i’ofnh'nﬂ] Ir.u condiuct——
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Mistake of lmv~Adoptwn—Acknowle¢lgment of adoptwn. $ AR

One Ganpatriv Rdje Shirke was possessed of considerable property both in British
territory and in the territory of His Highness the Gdikwir, He died in 1858, leaving:
three childless widows, Laxmibai, Savitribai and Bib4i. Shortly after his death, the* i
plaintiff Kuverji, who was then a minor, was' taken to Baroda by Laxmibai, and on
ber representations as well as those of her co-widows he was acknowledged by the
Gaikwir as their adopted son, and as such entitled to succeed to all the estaté and -
yuvutb\,:s cu.;u)eu by the- deceased u.tupabruh For several yearsaftcrﬁ'afdi the
widows treated the plaintiff as the.legitimate heir and successor of Ganpatriv in
respect of the Baroda property. With regard to-the estate in British 'territory, the .
widows at first put-forward Kuverji as.the adopted son of Ganpatriv. On _their

wnlication a cortifianta of helpshin was josned nnder Ragulation TITT £ 1007 'lnn'l-m,
1 3:iCa0I0NR & U4 viuLauvo va uvlluuny WA 1osutu uu!.u:x L Wiallivil v ii1i VL A0&¢y GCCiIGT
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g that ¢ the Bais were the widow heirs, and the minor Kuverji the 'son heir, of the

decc.xsed Gdnpatrav.” In one case the widows obtained a decree as guardians of the -

minor, on a bond executed in.favour of Kuverji ss heir to Ganpatrdv. When the
Bombay Summary Settlement Act (II of 1863) was passed, the widows accepted the

summary settlement in respect of the indm holdings of their deccased husband, and o
,thereiipon the holdings were entered in their names in the Government records.

Finding themselves secure in the possession of their husband’s estate, the ladies now

Aseanmnind dha alliandian AP adantinn and daalt with +ha ninanante 3n Rultich dowritare
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in their own right, and not as trustees or guardians of the minor Kuverji. In 1871,
Kuverji sought to have part of the property in British territory transferred to hls

own name as the adopted son of Ganpatriv. The widows resisted this attempt,

and denied his adoption. In 188), Kuverji made a similar attempt, “but failed,
the Revenue authorities having eventually resolved to leave the question of Kuverji's
title- by adoption to be determmed by the Ci 1 Court

* Appeal, No, 80 of 1886,
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In 1884+ Kuverp filed the' prescnt stut against the w:dowb of Ganpatmv for a

. declaratxon of: his adoption by Ganpatriv and’ for possession of Ganpatrav’s estate

in Bntxsh temtory. -The widows denied the, factum of the adoption, and - dxsputed_:.
]tS v ahdlty They also contended that the suit was barred by limitation, The Agent

for Sardtirs in'the Dekkhan, who ‘tried the case, dismissed the suit, holdmo- that the

plamtxﬁ’s adoption by Ganpatriv was not proved, and that the claim was barred by

limitation, the widows ‘having been in adverse possessmn of the property in Bl‘ltlshv
territory for more than twelve years. L

The plaintiff appealed against this decision to the High Court contendmo' (nztm*"

alia) that the widows were estopped by their conduct from denymO' the plamtﬂf’
adoption,

-Held, that the widows were not estonped,

pped.

* Per BirpwooD, J.:—The fact that the plaintiff was put forward by the widows as.
-their adopted son in the Baroda terrifory did not estop them from disputing the
* plaintift’s allegation that he was adopted by Génpatrav. Nor was the eircumstance:
that the widows and the plaintiff obtained a joint certificate of llelrahlp to Ganpat-
rdavin British territory conclusive as an estoppel.

- Per JARDINE, J. :—There was no estoppel, (1) because there was nothing to show
that the plaintiff had been led to alter his position in life throngh belief in any mis-
representations made by the widows, and (2) because the widows might have been
under the same mistake of law as the plaintiff, viz., that the Gdikwdr’s recognition

of his'adoption created a status operative c\'erywhere, as well in British territory as

in the Géka'ir 8 territory. :
,..'A:,..,. L ™ m Y 2 DR - S A .

- APPEAL from the decision of E. T. Candy, Acting Agent
for Sardars in the Dekkhan, in Suit No. 3 of 1884. The plaintift
sued\for a declaration that he was the adopted son of one Ganpat-~
rav Raje Shirke, and as. such entitled to have his name entered
in Ganpatrdv’s place in the Government records, and to recover

* possession of the whole of Ganpatrdv’s property in British terri--
tory, excepting & portion set apart for the defendants’ mﬁa,in—' '
tenance.

Ganpatrav belonged to a Maratha family of hmh ranl\ and
posxtlon in the Dekkhan. He was related to His nghness the
Gaikwir of Baroda, and owned a pdgd or the hereditary right
to command a certain number of horse in the service. of the

Géikwar. He was possessed of considerable property both in
itk Tndia ﬂ“l:‘ n the (10117 ré w

_D.llb.lbll 11118 an n Lae
leaving three childless widows, viz., Laxmibéi, Savitribsi and-
Babii. Within a few months after his death the plaintiff Ku-
verji; who was sthena minor about twelve years old, was taken to
Baroda by Laxmibéi, and on her representations as well as those
of her co-wzdows the Gaikwsr publicly acknowledged Kuverji
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as their adopted son, and as such entitled to succeed .to all the«,
honours and’ privileges enjoyed’ by the deceased Ganpa,trav._v
Since that time the ladies treated the plaintiff as the legitimate -

" heir and successor to the whole of their husband’s estate in:

Baroda territory.

With respect to the estate in British India, the ladles at ﬁrstz
put forward Kuverji as the adopted son of Ganpatrav. On their
application the District Judge of Poona granted a certificate of:
heirship under Regulation VTTT of 1827, declaring that “the.
Bais were the wxdow heirs, and the minor Kuverji the son heir;:
of the deceased Ganpatriv.” On one occasion they obtained a
decree as guardians of their minor son on a bond executed in-
favour of Kuverji as heir to Ganpatrdv. “

In 1863, when the Bombay Summary Settlement Act (II of 18b‘3) :
was passed, the widows accepted the summary settlement in”

respect of the indm holdings belonging to their deceased hus'-f
"band. And thereupon the holdings were entered in their names.

in the Government records. Finding themselves thus secure:
in the possession of their husband’s estate, they dropped the
allegation of Kuverji’s adoption, and began to deal with the pro-.
perty in British territory in their own right, and not as 131ustees't
or guardians of the minor Kuverji.

In 1871 Laxmibdi died. Thereupon Kuverji applied to the
revenue authorities to transfer the property in the Satdrd
District from her name to his own. Savitribai and Babdi

esisted this attempt, and utterly repudiated his status as the

adopted son of Ganpatra.v

In 1881 Kuverji made a similar attempt to have the propelty

in the Konkan transferred to his name, but failed, the revenue
“authorities having finally resolved to leave the question of

Kuverji’s title by adoptlon to be decided by the Civil Court.

In 1884 Kuverji filed the present suit arramst Savitribai and\:
Bab4i to establish his adoption, and to recover his adoptlve'
father s property in British India.

The suit was filed in the Court of the Acrent for Sardars in the

" Dekkhan. Pending - the suit, .Savitribai: dled Thereupon the,

suit was proceeded Wlf;h against Bébai alone.
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Bab:il ‘in her wrltten statement pleaded that the pIamtlff was
not adopted by ‘her husband Ganpatrdv, that Ganpatriv was

‘ot competent to adopt the plamtlﬂ' and that the suit was barl ed

by limitation.

.- The-Agent for Sardar,s held that the plamtlff’s adoptlon by

Ganpatrav_ was not proved ; that even if the ceremony of adop-
tion' was performed by Ganpatré.v it was invalid, as he was suf-

Lrstonce oo S P PPN I DR WS N 3
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the property in British territory in their own right, and not on

sufferance from the plaintiff in lieu of maintenance; that since
1873 they utterly repudiated the plaintiff’s status as the adopte
ed son of Ganpatrdv; and -that their possession having  been
adverse to the plaintiff for more than twelve years, the suit
was barred by limitation, S e :
~ 'With regard to the property at Baroda. the Aoent for Sardérs
found as follows :—

¢ It is'evident that some months after Ga.npabré.v s death (" th December, ISoS) the
- eldest widow, Laxmibai, went to Baroda with the “present pla;ntxﬁ, Kuverji, who was

then a boy about twelve or thirteen years old, and was related to the Gaikwdr ; and it -

is conclusively shown that Khanderdv acknowledged Kuverji as the successor.to all
the estate and privileges enjoyed by the deceased Ganpatrdv.. I do not say that it is
shown that Khanderdv admitted Kuverji as a son validly. adopted E Y Gawpata'ar
The presumption is, I thmk, to the contrary, - Buf it is clear that o1 Laxmibai’s re-

presentations, Khanderiv fully recognized Kuverji as the son and heir of Ganpatriy, .

whether as adopted by Ganpatriv or by Ganpatrdv’s widow Laxmibdi, It'may easily.
" be understood that the authorities were not so particular in Baroda in recognizing an
adopted son as they would be in British territory. Khanderfv was closely connected
with Ganpatrdv, He would naturally Iisten to Laxmibdi’s request not tolet Ganpat-
TaV’s impori:ant rank and estate lapse for failure of a male successor ; and so he recog-
' nized Kuverji as son of Ganpatrdv, and a few years afterwards married him to
Kamabsi, the daughter of his brother Malharrdv, LA I

" In my ‘opinion it is clear that for several years affer Ganpatrav’s death the three
Bais (widows) fully recognized Kuverji as son and heir to Ganpatriv in respect of
Call the Baroda property ; but the property in British territory was entered in their
* names, and they did not show by their conduct that they considered themselves
tmstees for Kuverp in respect of the property

On these O'rounds the Agent ior Saldars dlsnnssed the plamt--_

“ifPs suit.

Against this declsmn the plamtlﬁ‘ appealed to the ngh Cour
. contending (inter alin) that the widows of Ganpatriv were

.
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- 1890, estopped by their conduct from disputing elther the factum .or"
“Kovemsr | the validity of the plaintiff’s adoption.
B}’g:a.’r. Jardizne (with Réo Saheb Visudeov Jaganndth Kir tkar) : fof‘ I
appellant, -

Branson (with Makadev C. Apte and Vasudev G. Bhanclarkaz)
for respondents.

’l‘he tacts of the case and aro uments of counsel are - tully
stated'in the Judcrment of Jardine, J.

BirRpwWOoOD, J.:—The history of this case and the evidence ‘r'elieci
on by the parties are fully and carefully set out in Mr, Candys

- judgment. On a consideration of the evidence, and of the argu- -

" ments presented to us at the hearing of the appeal, I am clearly -
of opinion that his decision is correct. The evidence relied on by
the plaintiff to prove the alleged adoption is meagre; whereas, .

"considering the rank of the Shirke family, an event of such im-

~ portance would, in all probability, if it ever took place, have been-
established, even after the lapse of twenty-six years, by ampler;
‘and better evidence. It certainly weakens the case for the plaint--
1iff that several persons who might have been called to prove- it

" ‘have not been called ; while, on the other hand, the defendants
‘call several witnesses who were 80 closely conneced with the farmly
that they would most probably have been able to give ev1dence
regarding the ceremony if it was performed hv the dpppnnpd

L AUV AAL0R Veaals SRTAUASAS

‘Ganpatrdv ; and yet these persons d_mtmctly deny that there was "
any adoption by Ganpatrv. The impression left on my mind by a
perusal of the evidenceis that either the alleged adoption never took
place, or that, if it did, it was not performed with such publicity

* as is claimed for it by one of the witnesses, and, moreover, that
Ganpatriv must at the time (9 or 10 p.x. on the 26th December,
1658) have been.so reduced in strength by the - disease of which
he died at 2 P.M. on the 27th Decembel, that, if not unconscious,
he was most probably incapable of understanding the nature of
his act or indeed of performing any act  requiring the exercise
of the powers of judgment and reflection.”” I have no difﬁculty,‘"’
therefore, in holding with the Agent for Sardars that-* the.adop--
tion is not proved and was mvahd even if the ceremony was.
performed ?
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The argument of the learned. counsel for the- appellant. was,

however, mainly directed to the question whether the defendants
swere:not estopped by their conduct from denying the adoption.
“There canbe no question that the plaintiff was put forward.by
- the defendants as an adopted son in the Baroda territory, and
! hat he derived great personal advantacre from the recognition
by His Highness the Gdikwér of his status as an adopted son of

-the deceased Ganpatrdv. But I see no reason to dissent from :

" the conclusion arrived at by the Agent that it was as a son adopt-
“ed by the widows of Ganpatrdv, not by Ganpatriv himself, that

‘the plaintiff was admitted to the honours and property of the
'Shirke family at Baroda. There is no evidence to warrant a:

finding, in the terms of section 115 of the Evidence Act, that
the respondent has, by her declaration, act or omission, inten-
_tionally caused or permitted the pla,miuﬁ to believe that he was
adopted by Ganpatrsv and to act upon such belief. No such plea

_was set up on behalf of the plaintiff in the Court below ; and it’

is obv10u% that, even if the widows did not themselves adopi: the
"pla,lntlff ) matter ‘which does not form the subject of inquiry
-in the present case,—any belief as to such an adoptlon_ which
r""théy' may by their conduct have induced in the plaintif”s mind

11?{\11]{‘] hnf m:i-nn fhnm ’Pr'r\m now (]onrn*nrr 4-1')9 I)a 'n]n n+yff was
. r J a ULI(‘JU IJ LJ WLAAULLI. 1y o

‘_adopted by Ganpatl dv. Tt is not impossible that the plaintiff and

the defendants were really acting in concert at Baroda. If that
Was 80, then it would not have been i in consequence of any conduct
-on the part of the respondent, or her co-widows, who are now
dead, that the plaintiff consented to give up his rights in his
natural feather’s- fzumly in order to secure wealth and position at
Baroda

N or, again, is the clrcumstance that the widows and the plaint-.

Jff obtained a joint certificate of heirship. to Ganpatrdv from thé
‘Poona District Court under Regulation VIII of 1827 conclusive

asan eétoppel The circumstance is susceptlble of the explana-

tlon suggested by Mr. Candy.

The decision of the Court below must, in my opinion, be upheld
on the merits; and I think it unnecessary, therefore, to discuss

the point of limitation arising in this case, which has also been .

. demded by the Agent aaamat the plaintiff.
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The decree of the Court below must be conﬁrmed w1th costs

JARDINE, J.:—This snit was filed on the 2nd July, 1884, in the:
Court of the Agent for Sard4rs in the Dekkhan. The plaint sets’
forth that the plantiff Kuverji was in 1858 adopted by Garipatriv
bin Wéghojirdv Réje Shirke before his death. The cause of action-
is dated as of the 10th October, 1881. The prayer ‘among other"
reliefs claims a declaration that the plaintiff is the adopted son‘
of Gq npn‘l‘ravy and a decree for pnqunemnn of certain pr npprl“v »
in the British territories under the Presidency of Bombay The
defendants Savitribai and Bébéi, widows of Ganpatrdv, contest-:
ed the whole claim, alleging that the plaintiff was not adopted-‘
by Ganpatrsv, that Ganpatrév was not competent to adopt, and
that the suit was barred by limitation.. The learned Agent for
Sarddrs rejected the claim with costs, for reasons fully set forth

in his judgment, holding it to be time-barred and to fail on the

merits.
The defendant Savitribsi died before the decree was passed _

[ P 4
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* Towards the end of the hearing, Mr. Wisudev for the appel]anb_
faintly argued that if this Court were to hold the adoptlon by
Ganpatriv unproved or invalid, the appellant is entitled to succeed
on proof that, after the death of Ganpatrdv, his widows or-one,
of them adopted Kuverji at Baroda, which adoptxon had. been
recognized as valid by Khanderdv Gdikwar of Baroda, the - prmce—
in whose territories this adoption occurred. This pomt is also.
taken in the petition of appeal. - But in opening the case for the
appellant, Mr. Jardine, his counsel, practically repudmted thls“
ground, -resting his client’s case on the adoption by Ganpatriv.
and describing the Agent’s finding about the acts done at Baroda.
as setting up a new case, his own being that these acts Weljé not -
an adoption there and then, but evidence and recognition of the.
adoption made in Ganpatrdv’s life-time. It appears to us clear,
from the pleadings and proceedings, that the parties Went to trial
on the question of an. a.doptlon by Ganpatrév : and following the

rule of decision secundum allegata et proba,ta we must conﬁne the

appeal to that question,
The adoption by Ga,npatrév is al]eged to have been made at
his house at Kadve, in the territory of the Pant Sachiv, Wh]ch is”
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4n'the Dekkhan, * It is not dlsputed that Ganpatrév died on the 8%,
-97th- December, 1858, in the day time. The adoption is said to KuveRat |
‘have occarred during the previous night. B ;L W

(Jranpatri« was & man of high family and rank. He held a
Jucrative heledltary command of horse under the Gdikwars of

Rarnda and other nronertyv in the Giikwir's terr lfnrv fn W’mnh
Mwnvuw CRNLALA Vil A t]
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iti is admitted Kuver;;x has succeeded without oppos1t10n. Gan-
‘patlé,v had a sister married to Say4ji Gdikwar: and a daughter
.mmrled to’ Khandelé,v Géikwiar. Khanderdv &dmlttedlv Tecog-
nized Kuverji as son of Ganpatriv and got him married mll‘867
o the daughter of Malharrdv, who succeeded to the gcidiy of the
‘Gé4ikwar's State. It was Laxmibdi, the senior widow of Gan-
patrdy, who soon after his death took Kuverji to Ba,roda, It is
‘not denied for the respondent that all the widows - assented to
‘what the Gdikwér Khanderdv did on Kuvery s behalf : but when
'we {JUIDEGLU.‘Y PUU b[lB (lllebblUIl IIO Ulle d.ppeuanu S plea.aer ne Q’a
not deny that what happened at Baroda was substantially to
Kuverji’s advancement in life, a matter important with regard

to what ‘was contended here, that the respondenh is 'bound by

estoppel

< In the Court of Agent for Sa,rdérs it was contended that the

w1dows (defendants} had in documents and by acts and conduet

S YS 2S LVAARRLY

admitted the status of plaintiff as Ganpatrdv’s adopted son: but

although no issue about estoppel was raised below, it*was urged in |

the appeal that these admissions and conduct amounted to estoppel
under section 115 of the Indian Evidencé Act, precludmg them
from denying the fact or the validity of the alleged adoption by
Ganpatrdv.. Much of this evidence relates to Kuverji's time of
Yesidence at Baroda and to the affairs transacted there and the pro-
perty in the Gdikwéar’s territory about which the Gallxwér had
power to pass orders. The Agent states his opinion that the

‘widows treated Kuverjl as an adopted sON, jmi?, Baroda, aﬁ‘aln

and the property under the Géikwar’s power: but did not recog-
mize Kuverji’s ‘rights, as adopted son," except for a short period,

qud. thié property in British India, most or all of which was held
‘of the' British Government.

The AO'ent for Sardérs may be expected to have a conszderable

: agquamtance with the past pohey of the Gévernment as 1e0ards
S p 2113—-3 '
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| only state it as a surmise that the widows or their aawsers may,;
also have had reason to apprehend that the Government mwht in

the recocrmtlon of adoptzons in famlhes i hered:tary possessxonv‘

" of indms and allowances granted by the Peshwés and other’ pre-
‘decessors of the British Government. I agree with the Agenb

in the surmise he puts forth after discussing the proceedings be--

fore the Iném Commission in- (;ranpatra,v s time and his death—- .

Exhibits 262, 263, 49, 88, 264, 266, 82, and 241. The w1dows, he
thinks, had reason to fear that the British authorities would refuse

to recognize any alleged adoption of ‘a son by Ganpatrav, because
1{' had not been *Fnrmn"v sanetioned ]‘nr the Government; ' 'len

prewous policy was 1euewed by the_ (rovernment of Bombay and

~a striet practice directed tor the future under the orders of the

Court of Directors in 1855 as appears from the official records.
on Ca,ptam Cowper’s minute about adoptions and the statement
of Sir J. P, Wllloughby, a dlstmgmshed member of the. Bombay
Government, in his discussion of the Ahmednagar State case—-—
Bombay Government Selectlons, New Series, Vol. X1I, pa.o'e 188

and Vol, XXVIII, page 61.

In the absence of evrdence regarding motwe, the Couri

[R5y

the absence of : a male helr resume then, or on the widows’ deaths,

“all or some of the propelty held of the Govemment W he-—
,'ther the aﬂegatlons were true or false, they may have thought»

that it suited the family 1nte1ests to put forward a male helr —
that i is, by allegmg that Ganpatré,v had adopted a son. It may

“also be surmised that one reason for dropping action on the alle-,
: gatlons made by the widows” agent Chimn4ji in Exhibit 88 and
-on the certlﬁca,te of heirship, Exhibit 82, in 1860 may ha,ve been
“the 1ev1ty or indifference of the Government which refrained from
1esumpt1on of the property as is shewn by orders dated 1862 and

: Turmnor from the state of affairs in Bl1t1sh India at. the tlme
o that ex1st1ng in Baroda, T am of ‘opinion that. the learned: Agent

1s rlght in his view that what was done there must be conszdered
Cin relatlon with the power of the reigning prince, & factor whleh
 could not but greatly influence the conduct of all the members of
" the family. The Géikwdrs, in those days at least Were not Qov="
_ erne& by the restraints of const1tut1ona1 monarehs If &ny one
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had been brave enough to tell the Gélkwér as Coke did ng

" James I (case of prohibitions del Rey, 6 Coke R.), that he was -

inferior to the law, it is likely enough that the Géikwar would
~ have been greatly offended and said, as King James did, that this
was treason. Probably the maxim rex il potest jubere nist per

2 82m s anmatatartoann, Aid nnk annly  Mhana e o N

Cui cwha uJJtmwuu consettuian: Gl nov appiy. iiaere .m uuuuxus to -

show that Khanderdv Gdikwar made or caused to be made any
inquiry into the fact of an adoption of Kuverji by Ganpatrav.
The Agent for Sarddrs inclines to think that as his. dispositions
~were- favourable to the ladies of the Shirke family, he readily
allowed them to adopt a successor to succeed to the valuable
property in his territory, a male being required by custom. I
" concur inthe statement of the Agent that Khanderdv acknow-
‘ledged Kuverji as the successor to all the estate and privileges
enjoyed by the deceased Ganpatrdv. The evidence relied on by
“the plaintiff shows that the recognition was made publicly at a

- Court ceremonial. It was most eﬁ'ecbual in its consequences and .

advantaoeous to Kuverji, the w 1dows, ‘and probably to all the
‘Shirke family. This solemn act of the Gaikwér cannot, therefore,
be treated as outside the range of jurisprudence.. It may have
led the widows into some mistake about its legal effect on Kuverji’s
“status in British India and on the property in British India. It
is necessary, then, to advert to its legai effect as well as to the
views which the widows might naturally take of it in order to
~weigh the subsequent conduct of the widows and to estimate the
‘meaning of their reference to Kuverji in the documents of later
~ date for the purpose of seeing how far the Court can go in treatincr
this conduct and these documents as estoppel or as admissions.

, The Avent for Sarddrs has, I think, rightly estimated the force
of the Gdikwdr’s act. He has practically treated it as according

~to Bar (Savigny’s Private International Law, Guthrie’s Transla-

tion, p. 263) the older writers treated legitimation. bestowed per

rescriptum prineip:s, conﬁnmg its effect to the territory of the
-grantor. See also the Note on Legitimation and Adoption in
* Story’s Conflict of Laws, 8th Ed,, p. 142, I am inclined also to
the opinion that in order to give a title to immoveable property
in . British India it is requisite that the adoption should be valid
according to the. lex loci 7ei site : Wheaton’s International Law,
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 Boyd’s. 'Edition,.;.p.f ]'18;:,Z’rl'.[nr-ra.pplying: the docﬁi'ine' bfi*;e}éfb.}?’?él:!

- -where the: parties may. have been in' doubt or ‘under mistake as

to;the law, the peculiar .circumstances must be kept in mind in -
order to explain the conduct. Here I think an. ‘illustratioﬁ;;caﬁf'
‘be found in the law of legitimation. The interest of-all -p@rties :
coincided -in getting the Gdikwir to treat Kuverji as a 'la,v'g{ful |
son of Ganpatriv ; exactly as the owner of landed estate in both
England and N ormandy at the time when the Statute of Merton

:was pubseu, .llc':bVlIlU a Udabbdul'(.l 5011, IlllU'llD d,uv1beu1y .lll&['['y Dﬂe
;mother in. order to legitimate the bastard per subsequcns matm-r

might mhent the estate in that country See Bir twhzstle v.,

Vardidl®, "There would be more motive for entering into Wedlock 5
if the legitimation of the ante natus saved those estates from con- '
fiscation ; and parental pride would be still more deeply engcwed '
if as a further result he were ennobled and admitted by marriage

_into the princely family. We would rather expect a.Il future'{
‘mention of the ante natus to. be affectionate or at least 1espect- g
ful, and at any rate not such as would offend the susceptlbﬂltlesf;

of the despotic prince who had advanced the boy In this Way,;f

~.ordinary allusions in letters and ordinary affectionate relatxons
“can be explained, and explained as existing, whether or not there

was any acknowledgment of right of the son to-the property in ks
the other country where the la.W excluded him from 1nher1tanc :

ApplymO‘ these prineiples to the facts I Would say that the‘~.j
w1d0ws allusions to the plaintiff's heirship are almost ir 1elevant
in the. p1esent suit, unless they. distinetly relate to the property:

~in Bntlsh India: and as regards the law,the widows and their

adw isers may have been perplexed as to the legal effect. of ‘the
acts of the Gdikwar. Similar questions as to the effect given by

 the connty of States have led to different opinions among Jurists

- and Judges, of which In re Goodman’s Tr rusts®) is an 1llustmt10n. .

i One reason why I would confino the effect of the Gézkwars re-f
- eoo'mtmn to the terrltorv of the Gra,lk\vér is. that it does. not ap-

pear to have been a ]ud1c1a,1 act. Its effect was tha,t the property :

there enJoyed by Ganpatra.v was not conﬁscated by the pmnce..

" WBB. ‘and C., 438 ; 6 Bing.; N, o 385 om Ch D., 266
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' .',‘AThe domlcﬂe of the plmntxﬁ” appears to have ‘been’ in the Pant
- Sachlv s country, until he went to Baroda after Ganpatrav s death:

<+ After this endeavour to state the pecuhar circumstances of the '

- family, T now ‘advert to the evidence on various questlons of fact
wlnch have been’ fully argued.

CAs to the factum of the ceremony of adoptlon by Ganpatrav,

E .I agree with the Agent for Sarddrs that it is not proved The

three eyewmtnesses, Béherp (Wltness 135), father of the plamtlﬁ'
, Tanép (witness 107), brother of Béherji, and on his own statement
~mext heir to Ganpatlav and Vithal Narayan (W1tness 140), a
; fa,mlly priest, are in some points discrepant with each other
Thls Vithal and Kashirdm Khanvalkar (witness 134) live at
‘Ba.loda. and are dependents of the plaintiff. If, as one of these
- witnesses says, there were above hundred people present when the
sugar was given, more witnesses ought to have been called. As’
the Agent notices, there is no’ trace of any letter to the Agent’
for Sardérs announcing the a,doptlon There is also no written -
'announcement suggested to the Gdikwdr of Baroda, nor to-the:
prince in whose: territory at Kadve the alleged adoption occurred,’
- the Pant Sachlv nor to any of the rel&tlves or acquamtances of
1ank. B o | - "
The alleo'ecl ceremony is placed at Ixadve durmﬂ' the nmht
precedmrr the day of Deeember 27th, 1858, during 8 to 10 ...

During. the appea,l it was pointed oub by Mr. Branson for the
respondent that it is also the plaminﬂ s case that (:anpatrav dled

~on the 27th December at 2 PM. This is admitted. He urgee_ _‘

that the discrepancy changing the date of the adbption’ to the
26th December is designed with a view to leave areimsOnab]e time.
of consciousness between the ceremony and the death. \Tr Vésu-
dev, for the appellant; tried to explain the matter as follows : *—"
The witnesses ‘have adhered to one mative date, Mér(rashlrsh

| 'Vadya 8th; and he produced a native almanac of the year 1858
to show that thls Vadya 8 begins according to native computa-
tion some ‘time in’ the nwht followmrf our day 26th December,

- But he did not show or" amue that Vadya 8 began so soon as

10 e of the 26th December; and, therefore, I do nof think the

“discrepancy is explained, nor-is there any sufficient reason to

0
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suppose that the witnesses compube tlme in the emct manner We
were asked to presume. ‘ -

On consulermrr the -meagre and discrepaht evidence above.
noticed, the absence of the usual announcements to the Blltlshf;

 Government, the Gdikwsr and the Pant Sachiv, the shortnessi_

of time before the death, and- the serious illness of Ga,npatxé,v I
incline to the opinion of the Agent for Sardirs that it is not-
proved that Ga,npat v was of sufficient capacity at the tlme to.

1. an and ag adaedsan (R |
i ail acv as uupuuu L y 7Imtﬂ' Vo‘.-‘

e

ndavctand +ha SN
unaersvand uie navur

Saskackalla®,

The Agent for Sarddrs has recorded a finding that even sup--

l'"“

~AF qn
U nuL

o

~ posing the plaintiff was adopted by Ganpatrév, the adoption was®

invalid because Ganpatriv was suffering from sanious leprosy.:
Evidence was taken on the subject, and the point was argued be--
low and heve. But it is. contended for the appellant that this.
Court ought not to act on this finding, as there was no issue:
about sanious leprosy, nor any .allegation in the pleadings; the:.
only issue at all applicable being couched in these genéral terms.:

- «Ts the plaintiff the lawfully adopted son of the deceased Gan-

patrédv ? 7’ If it were necessary to decide the question of  sanious:
leprosy, I am of opinion that we would use a right discretion by

‘referring an issue for trial, following the Judicial Committee "

of the Privy Council in the case cited to us, Oolagappa C’/wtty Ve
Ilon. D. Arbuthnot®, where their Lordships say of a O'enelal'f}

jssue “that.-lssun was too ow)nm*'ﬂ it involved .several mixed:

|94 U CLICLi KL ESCEP ¥ $ 3 Taivi aiaasalta

»

questions of law and fact, and dld not sufficiently direct the"

attention of the pa,rtles to the main questlon of fact necessa,ry};
to be decided.” . |

The ev1denﬁe about what Khanderdv chl\war did in- reoard
to the plalntlff’s status, is meagre. The plaintiff’s witness, 137,'-"

* Hari Vithal, makes statements to the effect that the Gaikwar
" assented to the senior widow Laxmibdi returning to- Dekkhan'{

to adopt Kuverji and to obtain the sanction of the British: Gov-

o ernment, - After consideration I agree in the view taken- by-the[.
" Agent f01 Sarddrs and stated in different _paras.. of his Jud(rment
. There is no evidence that the Gmkwér Jmade i mqmry about the

@ OM.T. 4,42, @ L R, 1 Ind. Ap.; 268 atp 316.
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fact of the ceremony or its Vahdlty. There is evidence of what'_‘A 18%0,
the’ Bmtlsh Resident, in 1871, calls a sanction; or what may be  Kyvemsr
called a recognition of Kuverji’s status as heir. - Some accounts — p;5 .
of May, 1860, show payments on account of an adoptmn already'
‘past’“ dattak yizetl ya badal 7 but the terms used are concise: a,ndi
amblo*uous as ‘may be expected in mere accounts. The recogni~
tion and its. results depended on the mere will of the prince:
Kuverji was his relation, and his legitimation of Kuverji was
tartamount to. ‘abs‘taininrr from confiscating the property to the

!nnnnﬂi- of his own nvn'lnnnnmt If Khanderdv looked on T(nvnrj'; :

LA U WALy 1 Al A ALY,

-.a,nd his family with affection, it suited him and the friends of .
Kuverji as well as the widows who looked for mamtenance that
the property should be continued to Kuverji.
- Inow turn to the evidence velied on as admissions of the
'gilleged adoption, and as constituting estoppel. It has been argued
for the appellant that the respondent cannot urge that Kuverji
has the status of adopted son in the Géikwdir’s territory, and has
mot that status in British India. But the analogous case of the
~ -anfe natus shows this argument to be unfounded. A large num-
" ber-of letters have been put in by the. plaintiff in which he
s mentioned by the widows in terms which it is said presume
 «close relationship, e.9., the word  chiranjiv ” which isa diminutive
N W1th a mixed sense of respect and endearment like the Italian
< gignorino.” There occur also a good many formal blessings.
- But considering that Kuverji was by birth a relation, and by
 -status an adopted son at Baroda where he usually dwelt, these
~ words might reasonably be used to him ; they are not restricted.
tosons. It has been pointed ount also' by Mr. Branson that in
- mone of them is he called there adopted son and seldom their son.
It followed from the recognition of Kuverji by the Gdikwar that
he should perform such family shradhs as were required to be
-done, he performing them at Baroda, ; while there is one docu-
.-menb ab least which suggesis

~ to perform a shradk herself. .

- Al regards the plamtlff and the widows hvmg and eating to-

B oy
~

.
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© mot as ELdInISSlOIlS that the plaintiff was entitled to the property
- in British iIr;{d;g,.‘ I concur generally in the conclusions drawn by

B oga
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~ the Agent for Sarddrs regarding the memorials and. correspond-: -

ence between Government; the Resident jand.the Darbar 'in-1871; |

. and. 1872 which are sufficiently set forth in the judgment below.; :
-1 do not infer that the respondent admitted the plaintiff’s adop-

tion by Ganpatrév or his title to.the British India. property : and; |
to be relevant the admissions must relate to these facts.

R

I !fo\v- ‘turn to this part of the admissions. Exhibit 88, .‘da'tefil';i

the’ 5th January, 1860, is a very plain admission in a petition to:
the Indm Commissioner of the alleged adoption. The certificate’
of heirship, Exhibit 82, dated the 14th August, 1860, which is.
worded in extraordmary terms, coibcides therewith. The Judge:
who issued it could only have supposed Kuverji to be a “son’.
heir”” by supposing him to be an adopted son. In 1862 the
Government intimated that it would continue the estate : and so-
far as the widows are concerned, it may be assumed that theyf
got what they wanted, and did not care to press for a recognition:
of the adoption. I see no reason to differ from the Agent’s state-
ment of this part of the case. Tt is clear that'in 1860 the res-
pondent relied on._the fact of the adoption. This explains the:
ﬁlind ‘a suit in 1863 in Khverji’s name on a bond executed in’
his favour in 1859. But this piece of evidence is slight a,mﬁ',
isolated : it is also neutralized by the fact of other Droceedmgs :

being taken in the name of the WldOWS about this time,

- It is to be remarked about the money transactlon the pet1t10n&

and other matters of hnmnpqq that B4bai and, doubtless, the other:

RASALATUDD g VALY Aasve AASVATOS, VaALU VAT

- widows were pardd ladies and. must have rehed on what. their

advisers. told them, Their position was one of some difficulty,-

" as they may have been informed that an unrecognized adoption:
would not avail either before the Government of Bombay or the:

Géikwér : and we may not safely ‘assume that all their state-:
ments have been true or always made in good faith. In Zayam--
maul v. Sashachalla, the Judicial Committee take into consider-

" ation the experience of our Courts, that the doings of Hindu;

females in matters of legal-business are not always the results of’

_ personal knowledge.

The power of attorney (EXhibit 49) is much relied' on by thé-‘
plaintiff in connection with-the certificate of heirship. ' ‘It is only-
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a copy of ‘an’ uncertified- copy of some original of ‘the foreign : .- 1890,
- State of the Pant Sachiv. I do not think. it is proved, and even Kyremin

-f.it were, I would not draw any important inference from it. . R L
\ Ba'sA'z,

In August and Septembe1 1884« after this smt bad beenmstl-,
tuted Savitribdi seems  to have made Wntten admissions of the
plaintiff’s adoption— Exhibits 190, 101 and 103 —and to have

- been promised mamtenance It would appear from these papers
that the plaintiffi’s status as adopted son has not yet been re-
cognized by the Pant Sachiv or his officers. The value of these
documents as admissions is reduced by the repudiation in Exhi-
bit 112, and by Savitribdi giving no evidence about therm, being
too feeble when put in the witness box. The evidence about the
mortgaae in 1879 discloses a sort of admission by the respond-
‘But, as pointed out by the Agent for Sarddrs, parddnishin
ladies are very much in the hands of their agents, and it is
familiar experiencé that such people are very often induced to
‘make statements or do things in order to get a present advan- -
tage, which statements and acts are used against them in later
litigation as admissions, and comphcate the evidence that comes
before the tribunal. :

-1 think the various admissions are capab]e of the expla.'nations
bﬁggESpcu, HJIJ.U. Ulld;b l.-llU'y U.U IJ.UD .llll}:ld:.u. bllt? llltplb‘bblu.l.l dr.!..l.bll]é
from the other evidence that there was no adoption. If there.
had been, there would have been plenty of writtén announce-.
ments and evidence of numerous . eye-witnesses, The plaintiff
has not even called his own brother, who is said to have been.
present. - It is vain to ask the Court to infer an adoption-of so
public a kind from the vague allusions in letters written about.

" other matters, from. forms of compliménts, and “such doubtful
*‘hmgs ‘ - ‘

It 1emams to deal with ‘what the plamtlﬂ' s counsel relies
~ on"here more than on the evidence of the factum, i.e., estoppel.’
~ Now this was ot set up in the pleadings below. I do not

‘think it is shown that the plamtlﬁ' has been led to alter his’

position in life through belief in any misrepresentations made
* by the widows or at least by Béb4i. He has not appeared as
& Witness or deposed to that effect. Tt is not ‘clear that he has’
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left his natural famlly or lost any estate there His' going to
Baroda must have been with the consent of his parents and -
relatives ; his father has lived for years at Baroda. All that .
can be positively determined is that the Géikwir Khanderdyv,..
‘being a sovereign prince whose will was law, determined to treat

him as heir to Ganpatrdv. He could have done this whether

perty to the plaintiff by a new gift ; ‘such matters depended on

thc wxu of the Giu}xwtu, fa the British Governmen

mlght in its mere grace interfere diplomatically. Malharrdv
followed the same line of conduct. The plaintiff has thus gained

largely in wealth and rank. What he has done may, therefore,
be referred to his se]f-mtewst and the advice of his natural -

there was an adoption or not; he might have conveyed the pro-

C.&bUPU 5U 14T as Uil Drivisn wovernmens |

family and the patronage of the princes. He made no attempt"‘

to get the alleged adoption- by Ganpatrdv ' recognized by the -
British Government till 1871. He has not got his name entered |

in place of Ganpatriv as a sarddr of the third class. He does.

not appear to have sought or obtained 1ecoomt10n by the Pant
. Sachiv. He appears to me very much in the positioniof an ante
natus Whom his family with natural pleasme might . have seen”
recognized and advanced by the sovexem'n of Normandy or{f
Aquitaine, and who might under bad advice set up those facts
as estoppel to defeat the heir to real eetate in England. . The -

conduct of all parties can be accounted for without supposing |

that the pla.mtlff’ s advancement in life is due to any belief in

m1srepresentatlons of B4b4i; and on the view I take of the eifect

of the Gaikwir’s recognltlon as a matter of comity, I do not see -
how the plaintifi’s rights in his natural family can be adversely -
 affected thereby, at least as regards British India and probably =
as 1eovarde the Pant Sachiv’s State. If the plaintiff has suffered .
* “loss in either territory, he ought to have given evidence there~
~of, But then he did not rely on estoppel at the trial. It is
B aleo to- be remembered that B4bai may have been under the
- same mlstake of law as the plaintiff. His pleader arnrues tha,t iy
" the GMkwars recognition created a’ status opemtlve every

where, whlch is the effect given by the Courts in France- and .
Germany to legitimation granted by a foreign soverelcru——Sa.VIg-
- ny’s Prlvate Internatlona.l La.w, p. 264. . The w 1dows may hav_v::
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thought the same, and in such case there is no- estoppeluGopee 1890.
Tall v, Mussamut Sree Chindraolee Bukoojee®; Visknu v, Krish-'- KUvERIL ©
nan® ; Jhinguri Tewar v. Durga®. For these reasons, I would  pymi
conﬁrrn the decreo of the Agent for Sard4rs with costs. ‘ ‘ :

| ' ‘ Decree conﬁrmefl
- (1) 19 Cale, W, R, 12, : @ L LR, 7Mad, 3.
. ®) L. L. R, 7A11.,8.~. :
APPELLATE CIVIL.
 Before M. Justice Bayley, Acting Chicf Justice, and 3fr. Justice Fulion.
AHMEDBHOY HABIBBHOY (oR1ciNAL DEFENDANT), APPELLANT, 7. 1894,

- BALKRISHNA MUKUND AND OTHERS (ORIGINAL PLAINTIFFS), REs-
PONDENTS, *

...... cdlord subiect to ri
- JYVendor aid pur chaseir—Landlord and tenani—Sale uy landlor ajé ¢ r

 tenants—XNotice to purchaser of such rights—Suit by tenants to enforce rights
‘ against purchaser— Civil Procedure Code (det XTIV of 1882), Sec..30. '

" Section 30 of the Civil Procedure Codey(Act XIV of 1882) authorizes some of
“the rayats of a village to sue the proprietor of it for themselves and the other
rayats for a declaration of their general rights, and for an injunction restra.mmv the
proprietor from interfering with their enjoyment of those rights.’

Phillips v. Hudson(1), szth v, Earl Browalow (2) and .Hayor of York v, Pilking- '

Jon@ followed.
Hallows \g Fernie(t) referred to and distinguished.

In 1806 the East India Company granted a village to Ardeshir Décly, sub;ect fo the

wavats’ customary richts and vrivileres which were embodicd in Reonlation I of 1808,
IL‘IIJ wuR ‘JUDUVML“LJ lLbLIUQ [T AVA ykl'll\,o\.&a Vlll\.lll MULYU VIMMNVALU\A 2L "Ub5 ALV VI 3a & ,

“but the deed of conveyance was not passed until 1919, and it was then exeeuted to'the
+executors of Ardeshir, who had died in the meantime. . This deed made no reference to
‘rights and privileges of the rayats. In 1868 the defendant purchased the village from

‘its legal owners, In 1889, plaintiffs sued defendant for themselves and on behalf

-of the other rayats of the village to enforce their rights. The defendant pleaded
that as the deed of conveyance of 1819 made no mention of these rights, he was not
“bound by them.

Held, that as ab the time of the conveyance of the village to the defendant, th

lands were in the occupation of the rayats, the defendant ought to have made i mqmry
_ :as to their rights, Having failed to do this he was bound by the rights of the tenants
a8 much as if they had been specially mcntxoned in the conveyance to him.

, * Second Appeal 1\0 570 of 1892,
) L. R., 2Ch, 243, ‘ _ 3 1 Atk,, 282,
(» L, R,, 9 Eq., 243, : (4 L./R, 3 Ch,, 467,

. June 14,



