362 'THE INDIAN LAW REPORTS.  [VOL. XIX.
| 'CRIMINAL REVISION,

_ Before Mo Justwa Jardme and Mr Justwe .Ranade.
1894, - " - Inrp JIVAN AMBA’IDA’S*

- March 29, 5 :
A Criminal Procedure. Cocle (Act X of 1882), Sec. 190-—Sanctzon to 1rn‘osecuie—-w .
. Requisites of o proper sanction.

A sanctmu to prosecute for giving false evidence shounld spemfy olearly the
statement alleged to be false, s0.that the person sought to be charged may - be
definitely informed what i 1s the crxmmal act alleged against him,

THIS was an apphcatwn for the exercise of the High Court’ :
revisional jurisdiction under section 439 of the Code of Criminal.
Procedure (Act X of 1882). o

One Bé4i Divili made a complamt of rape against Narsi -
Bhaichand, whereupon he was comnntted for trial to the Court
«of Session at Surat.

Narsi was acqulbted of this charwe by the unanimous ve1dlct;‘ ‘
of the jury, and he thereupon applied to the Sessions Judge of -~
Surat for sanction to prosecute the complainant, Bi Div4li, and -~
‘her witnesses, Kil, Jivan and Parshotam, for giving - false ev1-~;"k
dence. ‘

The Sessions Judge g* anted sanction to prosecute Bai Divali -
under clause 3 of section 211, and Kild and Jivan under section

195 of the Indian Penal Code (Act XLV 186’0) His reasons -
‘were as follows— : L

¢ The petitioner prays for a sanction to prosécute Bai Divili for m..‘{mg a falso
“complaint of rape against him, and the thet opponents for giving a false evidence ~
against.him, He was tried hefore this Courb and acquitted by the unanimous -

verdict of the jury.

. The charge appears to be a false one, made by Divili to revenge herself on apph- »
cant for assisting her last husband in hie litigation against her. The evidence of the . -
witnesses, opponents Nos. 2 and 3, is incredible. It is physically impossible that the

* woman ¢ould have beex violated in the manner she deseribes withont receiving any
injury, if, as she says, she resisted. Sexual intercourse could only have been had with

ALU LU UIDU UUMA Vi) Ua vy UUhas naass

her in the manner she describes, if at all, then with her full consent and (;o-operatmn. :

« Applicant now set up an alibi, but his witnesses were not examined in thi‘sr Court
and there is nothing on the record to prove that opi)onent Parshotam’s evidence is
false. The application is, therefore, refused in his-case. I grant the application :
against the other three. Divili may be prosecuted under section 211, clause (3), In(ha.n_‘ i
Penal Code, and Xil4 and Jivan under section 195,”

" * Criminal Revision, No. 43 of 1894,



* Jivan thereupon applied 'to the High Court to set aside the
sanction, as it did not refer to ahy specific portion of his dep051~
"tlon as being untrue, = Vo
- Govardhan I, Tripathi for the acoused. ) ‘
JARDINE, J. :—Section - 195 of ‘the Code of Criminal Procedure
'ouorht to be used in such a way as to give the person, against
whom the sanction for prosecution is given, some means of know-

ing definitely in what the criminal act consists—In 7¢ Bdldje

Nitdrdam™ 5 In ve Har Dial®. In the present case the sanction-
relates to the giving of false evidence in a long deposition ; but
-not the very slightest indication is given in the proceedings as to
what story or statement was in the opinion of the Sessions Judge.
false. The Judge issuing a sanction for a prosecution ought
to apply - his mind closely to the facts with a view to ascertain

“whether they really constitute an offence, and also to prevent a

" sanction issued with one purpose or design being abused to the
B furtherance of some other—QlLintdman Dev V. C'hmiccmcm Dep ®,

VVe, therefore, on the petition of Jivan Ambaidds revoke the
| %anctlou for his prosecution.

‘Sanction revoked.

@) 11 Bom, H. C. Tep, 34 . L LR,6Al, 105,
@ P, J., 187 8 P. 233,

| APPELLA.TE ORIMINAL.

Before M. Juatzce Jarclme and My, Justice Pmmde.
QUEEN-EMPRESS ¢. JAVECHARA'M*

" Evidence Act (I of 1872), Secs.25 and 06—0072/"635‘10)&—00?%/"6887016 made to

a police officer by accused while in police custody—Adccomplice—Sp y—Distinction
between a spy and an accomplice— Evidence of an accompl we—Evzde,zce

""" A statement made to a police officer by an accused person while in the custody
" of the police, if it is an admission of a eriminating cireumstance, cannot be used in
' evidence under sections 25 and 26 of the Indian Evidence Act (I of 1872),

iy ‘The action of a spy and informer in suggesting and initiating a criminal offencs’ .
,15 itself an offence, the act not being excused or justified by any’ exception in the -

Indxan Penal Code (XLV of 1860) or by the doctrine which dlctnwulshes the spy f;-om
~ the a.ccomphce. . , .
o ' * Criminal Appeal, Ne, 57 of 1894,
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