C 1804 | B I shall, therefore, make the order that the defendants do pro~
Narmyonr  duce upon affidavit the documents in their posséssion relating to{
%N“B’,fem S the suit in the usual form. As to how it is to be obeyed, or what.
“Matmarra’c  will be the consequence if it is not obeyed, I need not now deter-
HOLEAR. . , . . . e o
mine. I understand that there will be no difficulty in complying’

with it in the present case. The guardian will, I understand,

make the affidavit. To the order the proviso asked for by coun-

sel for the defendants will be added that inspection need not be'

gnmn unti! the h]mnhﬁ' has mqur-\ his affidavit of r}nnnmpn{-q .

sasd

Ido not by this order decide that the next friend or ouard-
ian of an infant can be directly ordered to make an affidavit 6f_
documents, Different difficulties stand in the way of the making’
of such an order, such as are pointed out in Wdghji Thackersey
v. Khatdo Rowji®, Ingram v. Little® and Dyke v. Stephens®;
which the alteration of the Supreme Court Rules in England
does not get rid of, and which apparently the Legislature_onlj
can remove ; but T give no opinion upon this point. Costs ‘to be.
eosts in the cause.

~Attorneys for plaintiff :—Messrs. sz»sint and Hirdlal,
Attorneys for defendants :—Messrs. Tyabji, Dayabhai & G’o‘

(1) I. L. R., 10 Bom., 167 : (% 11 Q. B. D,, 251.
() 30 Ch, D., 189,

ORIGINAL CIVIL.

 Bafore M. Justice Candy.

© 1804, DORA'BJI JEHA'NGIR B«ANDIVA, PLAINTIFF, v. MUNCHERJI
"Decembe'r n - o BO‘\{ANJ I PANTHA’KI, DEFENDANT. ‘
A—— S ———— N

: ‘Lmztatwn-»Ltmztatwn Act (XV of 1877), Sch. 11, Art GO—Deposzt-Loan.
" The plamhﬁ‘ claimed to recover from the defendant, who was his grandfather, the»
sum of Rs. 4,917, which wag the amount standing to his credit in an acconnt i in the
defendant’s books, In November, 1869, the plaintiff being then one year old his.
mother (the ﬁef_endanh’s daughter) paid over to the defendant the sum of Es. 650,

* Suit No. 368 of 1594,
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: _and at her request the money was crcdxted in the books of the defendant’s firm inthé
ngme ‘of Her son the plaintiff, A further sum was similarly paid over by her in
Decembex, 1871, and "ab her request was credited to the same account. The plamtlﬁ

‘a.llecred and the Court found, that these sums were presents which had been made to
‘him on his birthday and other auspicious occasions. The said suins had been carried

over from year to year m the ﬁrm s books, the intera sb being added each year, but no

payment had ever been made to the plaintiff, or on his behalf, out of the sum so

_standing to his credit, Compound interest had been allowed in the account, a.ml on
_the 9th November, 1893, the amount standing to the credit of the plaintiff was
_Rs. 4,917,

- The plamtxﬁ contended that the money had been paid to, and accepted by, the
defendant as a deposit to be held in trust for him. The defendant alleged that the
money in question had been lent to him by the plaintift’s mother, and contended that
. the plaintiff’s cldim was barred by limitation. ‘

.- Held, that the p_lamtx&’s elaim was not barred, The deferdant stood in a fiduciary
position to the plaintiff, and, therefore, there was a *“ deposit”* within the meaning of
_article 60 of the Limitation Act (XV of 1877), and 1nmtatxon did not, commence to.

run until demand.
. THE plammﬁ' was the grandson of the defendant and was at the .

date of suit twenty-six years of age. He alleged that at the time.
* of his birth, and subsequently on ceremonial occasions, presents
. of money had been made to him, which were received by his
“mother (the defendant’s daughter) and were deposited by her on
' his behalf with the defendant, who accepted the same as a deposib
~and in trust for the plaintiff, opening an account in the plaintiff’s
name in the books of his firm, of which he was the sole pro-
prietor. The said moneys were credited to the said account, and
interest was credited to the said account every year, and the
balance carried forward. , ‘

~ The plainb stated that the defendant had a similar account
with him as trustee for the plaintiff’s sister. She died in
1877 an infant, unmarried and intestate, and on her death the
plaintiff’s mother presented the said moneys to the eredit of the
plaintiff’s account, and got the amount transferred to the plaint-
iff’s account, and ever since such transfer the said moneys had
been held by the defendant as depositary and trustee for the
plmnmﬁ

- The plaint also stated that the defendant from t1me to time
furmshed the plm‘ntlﬁ"s father with statements-of accounts of the
moneys belonging to the plaintiff ; that the account of the plaintiff
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 iu thie defendant’s books was ca.rned forward and appeared inv the-*

books for 1893 that nothing had ever been drawn from™ the

* account, and that the whole amount received by the defendant':

and interest was due to the plaintiff, who believed that the sum -
due was about Rs. 4,900.

The plamt pla) ed for full discovery of the amount standmv to-
the plaintiff’s credit, and for payment thereof with interest. :

" The defendant denied the alleged deposits, but alleged that on’

) 18th November, 1869, the plamtlff’s mother, Virb4iji, had lent to.
‘his (defendant’s) firm a sum of Rs. 650, and directed that it .

should be credited in the name of the plaintiff, which was duly;_

\done in the defendants books, ‘A further loan of Rs. 942 was
'made by her to the defendant’s firm on 6th December, 1871, which:

- wrag of haw 1nq~nne+ m«nﬂﬁaﬂ to’ the same aeccount. HP fm"ther?

W Qv 2ivi

. stated that the said account in the plaintiff’s name had been csu-f

ried over from year to year in the firm’s books, the interest being ,'
added each year, but that no payment, either of’principal’ or’
interest, had been made to the plaintiff or on his behalf out: ‘of
the moneys standing to the plaintiff’s credit. He contended that'
the plaintiff’s claim was barred by limitation, and that in any-case:

,,,,,

“he was entitled to.set off the sumof Rs.1 Uou, utuug thecost Luuuuo&

by him in maintaining the plaintiff for three years prior to the :
suit. ' ‘
Virbéiji, the pla;n., iff's mother, died in 1889,

| Starh'ng and Bedrudin Tyabjs for the plamtlﬁ'
_Ea’ng (Advocate General) and M"cocphe; son for defendant.

The followmo authontles were cited :—Rdm Sukh Bhwngo V.

i.Ba ohmoyi Disi®; In the matter of T. Agdbeg®; Ishur Chunder Vo
.‘:szwn, Kwrnam(37 Ichhd v. Néitha® ; Tidd, Inve; Tidd v. Overell® 5

,uuulu.:uuuu AC‘Q( oL ‘1‘2'7'7) Q”“ TT arts, r\q, 62

CANm J.: Defendant is a Durope shopkeeper ~Plaintiff is*
the son ‘of the defendant’s daughter, Virbdiii, who died in-1889.
Tt is not denied that plamtlﬁ' was born on 16th- November /1868,

.. 6.Calc. L, R,, 470, ... - - &1L, R, 16 Calec., 25.
- €12 Cale. L. R, 165, : ° @ ILL, R, 13 Bom,, 338.
® L. R. (1893), 3 Ch., 154
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"--It is adnntted that on. 18th November, 1869, when. pla,mtlﬁ‘ Was’.' .'“-‘189"1'"-"
: }usb a year old, Rs. 650 were credited in defendant’s book in the  Dora’sir

o JEHA'NGIR .
- name of the plmnmﬁ' to- bear interest at & per cent. On 6th . Raxorva
- December, 1871, a further sum of Rs. 942 was credited to the same'. - yrpyomsrss
- account, which has evidently been carried forward from year to _Bowayt .
- year, bearing 5 per cent. compound interest. On 9th November,- =
-1'893 the balance stood at Rs. 4,917,

As stated by the learned Advocats General, for the defendant;
the question simply is, did this money reach defenda,nts hzm&s:
under circumstances which show “a deposit” within the meaning

“of that term in article 60, Schedule I, Act XV of 18772 Ifit
did, then the claim is not barred, for the only demand on the palt
of the plaintiff which is proved is within tlnee years of the filing
" of the suit. | e

~ Defendant stated in his deposition that the plaintiff made an

‘01(11 demand in 1889, but this is not proved. He contradicted
himself more than once on the point. He said tl hat neither

. Vubaly nor plaintiff had ever demanded the money. 'I am.

‘not,satisfied that plaintiff did make such a demand in 1889, At

that time apparcutly the members of the .family were liv /ing.

‘in harimony, and were all content to leave the money standmg m

‘their names in the books of the firm mvested in ‘the business.

The question then is, what were the circumstances under thh
the money -shown in the books in the name of the plaintiff came*
into defendant’s hands? It is common ground that it was
Virbdiji, the plaintiff’s mothe1 who paid the cash or caused
‘it to be paid; and that it was at her request that the money was
_credited in the name of her son. But while plaintiff says that
‘he always understood that the money belonged to him, being
presents on his birthday and other auspicious occasions, defend-
-ant says that he always understood the money to be Virbaiji’s
‘own, and advanced as an ordinary loan to her father. Ihaveno.
hesitation in holding that plaintiff’s story appears to be the true
one. He himself can have no personal knowledge of the circum-.
- stances under which the money was paid, but he called his grand-:
mother, defendant’s wife, who deposed to the first payment of
‘Rs. 850 being a birthday present given by plaintiff’s father; and:
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by her advice handed to defendant. The learned 'Advdczﬁté’?‘;
' General for defendant, dwelt on the fact that' plaintiff’s father,’

thourrh present, was not called as a witness ; but the. argument’
cats both ways. The plaintiff says that he is on bad terms with

hiya ‘cn‘v]nn“ and an ha wafvainad 'p'r-nnn callino ]’\‘m ‘\V!'\‘r dlr] fhp

. 1110 ACYUiIlTLy QA4 DU 11T LCLL(&.I.LI.U\.L ALULLE LOUXLLiie, AZiRile SAa A

defendant not call him if he (plaintiff’s father) could have sworn’
that he had no knowledge of the money, or that he was aware.

‘that the money belonged to Virbaiji? It is clear that, in

P4rsi families, presents are sometimes given to infant children on
birthdays and such like occasions, and nothing would be more:
natural than that the infant’s mother should invest such money
in her father’s business for the infant’s benefit. Whether she
added to the fund, which commenced with the item of Rs. 650, by
paying other sums given smmlmly as presents to the infant, or’

bf,r I\oy’n-\entc) f}.um h\u: 0‘va7" rnn]zn{' nv- n+]1nr“r1qn’ 'I+ 1Q n]pnr {']‘\ﬂf

the moneys mounting up each year by compound interest, were
treated as one fund for the benefit of the infant. Since Virs
béiji’s death in 1889, her husband apparently never put forward_
any suggestion that the money was Virbiiji’s to which he has
a cla,im. It was argued that Ruttonbdi (the witness called by
plaintiff) is on such bad terms with her husband, the defendant,
that no reliance can be placed on her statements. But the same
argument would hold good against the evidence of defendant and
his son and partisan, Dinshaw. The family quarrel is evidently

=0 fierce that the evidence of one member go'fnan another ghmﬂd

22TA VL VI iU TV AAALAALET AT AT LA TA (LN VERZ TS AVA S Lol N S e

be carefully serutinised.

 'We must look at the surrounding circumstances and _]udrve‘

of the ceneral probability, - Directly this is done, it is seen that

defendant’s story cannot be true. It is that being in want Q't‘j
money, he asked his daughter for a loan which was given by her
just as any ordinary banker would have done. As to further

‘payments, he asked for loans and she made them. He admitted

that he had similar accounts in the names of various members of
his family, and he alleges that these are all ordinary loans. In
fact, he sta.ted ‘that he never horrowed from outsiders. But lns:_‘i
son Dinshaw contradicted him, and said that they did bouowf
from outsiders and repaid_ after intervals, when convenient. " If
the sums credited to the various members of the family are ordi-
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- nary. ]oans, how.is it that repayments have not been continub.lly::
“made ?.* The only repayment- mentioned in this case was in -
regard to a sum paid by Virbdiji and credited in the name of

her infant daughter, Pootlibdi, who died while still an infant,

and so - the money was subsequently repaid to Vilb«‘ﬁji. This

s Amma s~

J LA 4T
'.loJubtl w}ww 1111 hl} }JuVU uapycuuu uau UIJ.U U.lUllUy Ub'b'Ll 111VUbbUU. -

by the mother in her father’s business for the benefit of the in-

fant. At present we are only eoncerned with the moneys paid
to the credit of the plaintiff ; and looking at all the circumstances,
I cannot regard them as ordinary loans made by Virb4iji to her

father, but must regard them as moneys invested by. her for
her son’s benefit in her father’s business. They did not bear the
ordinary mercantile interest of 9 per cent., which would probably

have been the case had they been ordinary loans, but they car-
ried 5 per cent. interest, which was calculated at compound rate,
the intention apparently being that a fuud should be accumu-
lated for the benefit of the infant, invested in the business of
:Whmh defendant is the sole owner, and which should so remain
‘in the business till plaintiff, after he came of age, should demand
’the same, :

* These bemf* the fa,cts Whlch I find, it only remains to consider
Whether such a transaction is a deposit within the terms of ar-
ticle 60 of Schedule IT of the Limitation Act, 1877-2 The author-
ity quoted of our own High Court (Iccha v. Ndtha™®) is not

of much assistance in. the present case. The judgment shows:

{Pd'ub 0‘:[1.4) uua.u, in the case.of a loan pa.ya,me on aemana, une
- Act of 1871 made the time run from the date of the demand,
but by the present Act of 1877 it is made by article 59 to run

from the date of the loan, and a new article 60 has been intro-

“duced, applicable to suits to recover money deposited .under an
agreement that it shall be payable on demand, in which case the
‘time runs from demand being made. . But, whatever may be the
cases to which this article is intended to apply, it is at any rate
not applicable where the transaction is regarded by the law as a
-loan, and which is the case in the -ordinary banking dealings

Uecweeu & uauve scha,t and his customers. 1t may. De remarked .

_that thls ]udo'ment was dehvered in October, 1888, though not

. ~(1J-I. L. R., ]3'Bom , 338.‘
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repmted till the middle of 1889. In July, 1888, (reported i in Jan— }
uary, 1889) Wilson and OKmeal}, JJ., held in Ishur Chundc'r'
v. Jibun Kumdri® that money paid to a man’s credit with his-
banker is a ~deposit- within the meaning of article 60. But it
should be remarked that, in the last quoted case, no reference was
made to any authorities, while in the judgment of the Bombay
High Court® mention is made of the authorities which show that
both in England and in India all money paid to a man’s credit -
with his banker is nothing but an ordinary loan, and not a deposit.

So far, therefore, the Calcutta case can be disregarded, but I

agree with the remark in the judgment that the question is not
whether a particular case is covered by the words of article 59
or any other article, but whether article 60 applies. to it; for .
if it does, the more specific provision must prevail. Tn the “pre-
sent case the learned Advocate General sought to apply not only
article 59, but also articles 57.or 62, The words of these articles.
may in a general sense cover the facts of the present case, but

those facts may also show that there was a “ deposit”.as that

term is used in article 60, and if so, the more specific provision
must prevail,

There is another remark in.the Calcutta judgment with which
I wish to express my concurrence. In my judgment in Suit
No. 179 of 1894, which was a suit by a son (and his wife) of the
present defendant against the present defendant® to recover cer-

tain sums eredited in the books of defendant in the name of the

CiilailiaVv aii Viiw LS S

plaintiff, under circumstances somewhat similar to the preseng
case, I held that it was not a case of an ordinary loan ‘or a
transaction between banker and customer, but, adopting the lan-.
guage of White, J., in Rdm Sukh Bhunjo v. Bhrohmoyi Disi®,
that the money was lodged under an express trust or under cir-

~cumstances from which a trust could be implied. On considera-
tion, I am of opinion that this language must be qualified. and

explained. I agree with the judgment in Ishur Chunder v. Jibun
Kumdri® (at p. 81) that it is impossible to apply article 60 to
those trusts which are coverad by section 10 of the Limitation
Act, but it is to be remarked that there is no mentlon of

WL L R, 16 Calc 29 . (3) An appeal is now pendmg in tlns smt
@ I, L.R., 13 Bom,, 333, = @ 6 Cale. L, R., 470.



express " trusts in section 10, which speaks of property: vested in

trust for any « specxﬁc purpose. The marginal heading of the
section speaks of ““ express ” trusts, but it does not follow thatthe
word < specific ”” in the Indian Aect of Limitation ‘corresponds‘};'
‘exactly to the word  express ” in the English Act (see 'remarks’.

A AL T V2L oandomnntt Docene v 01 G ATIOT
Or NLarkoy, J1, . Khe ‘Ooemonly ])ueow v. Doow ganoney D

However that may be, ib.is clear that article 60 cannot apply to_f
suits to. recover. ploperty vested in trust for any specific pur-"_
pose, for to them section 10 would apply. But there are many
cases of implied trusts or trusts which the law would infer merely

from the existence of particular facts or fiduciary relations. These
would not come under section 10 (see the case just quoted, pages
465, 469 and 470, and see also in the same volume the remarks

of White, J, and Garth, C.J., in Greender Chunder Ghose v. Mac-:

Eintosh, pp. 918, 919, 928.) These,.in my opinion, would come
‘11\‘\!:‘01" l'.\'\"{'1 1 Rn rr‘

AL AWE B i vVivay AV

A Angn1+n ﬂ1uhnﬁ‘hnh hp_

Yo T m1mM C'+ 1’\ Qn
w UU WUVALIL WUR1iaay

LJ\JI. ERO A VISEY

tween money lent under an agreement that it shall be payable

‘on demand, and money deposited under an agreement that it sha,lli

‘be pa,yable on demand. That distinction between a loan and a
deposit I take to be that, in the latter case, there must be some-

‘thing partaking of the nature of a trust, or at any rate fiduci-:
ary relations, Story on Bailments (7th ed., Boston), section S4,
-describes an irregular deposit as when a person having a sum  of

money Wwhich he does not think safe in his hands, confides it .‘to

another, who is to return him, not the same money, but a like
qum when he shall demand it. Here the mother wanting to'

;vcreate a fund which would be of use to her son When he grew up,
.instead of letting the money lie idle, placed it with her father in"

‘order that he might use the same for the purpose of his business,

~and credit it in his accounts in his grandson’s name with com-

pound interest every year. There was no trust for any specific
purpose. Defendant could have buried the money in the ground
if. he liked. But it was evidently intended that he would be
_at liberty to use the money in his business, and in any case the
“balance to the grandson’s credit was to accumulate at compound

'mberest. - There was, in short, o trust which made the transac-

tlon something more than a loan. It Was a deposit. In Inre Tedd ;

M I, L. R, 4 Calc., 455 at p. 470,
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7’wld v. Over cllm the plalntxﬂ' Chmles Tidd ha.nded certam.g‘
money to his brother, George Tidd, saying “ you may as well take
care of it, till I want it,” or words to that effect. . The Judge in-:
ferred from the evidence that it was in the minds of the parties;
present that the money might be useful to George in his business, i
and held that the transaction was not only a- loan, but: that
George stood in a fiduciary position to Charles Tidd, and, there-
fore, the case fell within the principle enunciated by Pothier, that
“where a man deposits money in the hands of another to be kept
for his use, the possession of the custodee ought to be deemed to

be the possession of the owner, until an application and refusal;

~or other denial of the right ; for until then, there is nothing
adverse, and I conceive that upon principle, no action should ‘be.

a,llowed in these cases without a previous demand ; consequently,
that no limitation should be comnuted further back than. -such.
demand®.,” B

In the Well known case of Loley v. HzZZ\f”), a banking firm who

on opening an account w1bh a customer had agreed to allow: him:

interest at three per cent. on the balance, which should: from
time to time be standing to his credit, set up the statute of limita«
tion as a defence to a bill filed against them by the customer for
an account ; but their Lordships ruled that money in the ‘hands’
of a banker is merely lent. Accordingly in Tid@s case (supr a);
‘North, J., drew a distinction between money deposited in a bank:

+n nr nv1r1n far a ennvrrant aneannt and manawr naid 3In Aan o dancard
IILV AVAL AL U WML A VRAU wvvvuuv CALALL l.uUu\JJ thlu Ak VIL v L‘VIJUDL“ N

a.cgount_ ,_quotmg the remark of the Master of the Rolls in' Athin-
son v. Bradford Third Equitable Benefit Building Society®,’

~ that the one transaction is very different from the other, and he
_came to the conclusion that the person to whom the money was
‘pmd stood in a ﬁduma,ly position to the person paying the money,

and thus time did not begin to run under the statute of limitation:

(21 Jac. 1, ¢.16) till demand. So here I must hold that defendant

"stood in a fiduciary position to the plaintiff, and, therefore, there
was a deposit, and limitation did not commence to run till demand,
It.is to be regretted that there is no trace to be found, in a,nyjf
pubhe document of the reason Whlch lnduced the Indian- Lems-

® L, R. (1893), 3 Ch., 154, ®1Ph., 399 ; ¢ H. L. C. 28
(") Pothier on Contracts, by Evans, Vol IL, p. 126, ) 25 Q. B D, 377,
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lature to insert-article 6’0 in the second schedule of the Limita-
“tion ‘Act of 1877. When the Bill was first published (Qazette of
Tndia, 28th February, 1877), article 57 (now article 59) stood as
it ran in Act IX'of 1871, « for money lent under an agreement that,

‘it shall be payable on 'demand three years from when the demand -

-is made.” * No change was made in the wording of the article
- (No. 59) in the Bill published with the report of the Select Com-
mittee (Gazette of India, 81st March, 1877). Nor is theve any
mention of the point of the report. On the 28th June, 1877, a
.farther report of the Select Committee was presented (Abstract
of the Proceedings of the Legislative Council, 1877, Vol. 16”p 462).
But I can find no trace of any such report having been pub-
" lished. When the Honourable Mr. Stokes moved that thereports
of the Select Committee should be taken into consideration (Idem,
Pp- 464), the only reference which the honourable member made to
the subject was that the time from which limitation was to run
in the case of money lent under an agreement that it should be
payable on demand, was changed from the date of the demand
~ to the date of the transaction, This was in accordance with the
- ruling in Norten v. Ellam®, and made the law in England and in
- India in accord; but at the same time article 60 was inserted,
and no reason was given for the insertion, nor was any indication
- offered as to the difference between a loan and a deposit. In the
~ absence, then, of any such indication, I hold that a deposﬂ: is a
Joan and something more, 7. ¢., the depositee stands in a ﬁducmry
~ position to the depositor, 1, therefore, hold that the plaintiff is

entitled to the relief claimed with all costs, <. e, Rs 4,917 with

costs and six per cent. interest on judgment.

Decree for plamtez}”
Atnorney for plamtaﬁ' ~—Mr, M. N, Sakhlatwalla.

Attorneys for defendant :—Messrs, Bicknell, Merwdnji and

M 2 M, & W., 461.
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