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NATH \IULL NARSINGDA'S, PLAINTIFF, v, MA.LHARRA'O HOLKAR,
. AN INFANT, AND ANOTHER, DEFE\IDANTS *

¥

Practzca—-—Procedu:v ewlzzspcctwn—-flﬁ’idamt of documonta——ﬂ[mm
. An aflidavit of documents may be required from a minor dgfenda.nt
: Summons for inspection. The plaintiff- sued the defendants,
who were both minors, as the legal representatives of their
father Yeshwantréo Holkar, who died on the 22nd July, 1890.
The plaintiff claimed payment of a large sum of money which

‘he alleged to be due by the said Yeshwantrdo Holkar, and also

speczﬁc pelformance of a certain agreement, or damages.

: On the 15th ‘Iovember 1874, the plmntxff ‘took out a summons’
calling on the defendantb to “show cause why they should not
produce, for the inspection. of the plaintiff, all books, papers, &e.,
in their possession, power or control or in the possession, power
or control of any person or persons on thelr behalf, &e.” '

- On behalf of the defendants ;t,was_ obJ_eeted ‘that an - infant
defendant. could not be required to make an ‘aflidavit of d_oc;';'.-
ments. -

- Sentt, for the ae;endants, snowed -cause.
" Macpherson, for the plamtxif confra.

" FARRAY, J.:—This is a surmons taken oub by the plamtxﬂ'
seeLmO' ploducmon of the aocumems in the defendants’ Ppossess-’
jon for the purpose of inspection.’ " The defendants are t;he minor,
representatives of their deceased father, and according’ ‘to'the

'pracbié@ ‘hitherto observed in this Court, no affidavit of docu-.

ments has been required to be made by them or on their behalf,
and no ' such affidavit has been, in fact made It is not denied
‘that there are documents in the possession of the defendants, or
of thelr guardmn ad litem, relating to matters in questlon in the
suit.

Section 129 of the Civil Procedure Code (Act XIV of 1882) :
provides that the Court may order any party to the suit to declare'
by affidavit all the documents in his possession or power. velat-
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"~ ing to the suit; and any party to the suif. iﬁa;y apply to the o
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. Court for a like order. Section 130 enables the Court to make
an order for the production of documents. These sections follow
the wording of Order XXXI, rules 12 and 14 of the Rules of the

~ Supreme Court in England framed under the Judicature Act ;
and under these rules it has been held that an infant party to
a suit should not be called on to make an affidavit of docu-

- ments—Curtis v. Mundy®. The hardship, not to say injustice,
arising from that rule” was pointed out in Mayor v. Collins®;

- but the Judges there felt that they were bound by the estab-

~ lished practice of the Court of Chancery, which had not been
abrogated by the new rules, and was binding upon the Courts

- —Redfern v. Redfern®™®. That practice has of itself no bmdmg
-force on this Court, which is governed by the Civil Procedure

- Qode, though it is followed as a guide in cases where the path i is

unmm“"‘“‘ The pvnnhmx of not rpr}nwmo- an affidavit did nn#-

prevall in the Divorce Court, as appeéars from the Judament of

Lindley, L. J., in Redfem v, Redfern®, where the Lord Justlce

speaks of it as applied in Courts of Equity, as ix ‘This opinion “too

. rxgld ” Tt appears from thesame case that it had been the
practlce_ to order infants to make affidavits of documents in
the Queen’s Bench Division, until in Mayor v. Collins® it was

“decided that the practice was opposed to the rulés.” Now by
rule 29 of Order 31 the old practice of the Court of Chancery has
been swept. away in this respect, and an affidavit may be re~
quired, in the Supreme Court in England, from an infant or from

h1s guardian or next friend. The practice here has not been

crysta.hzed into a rule, or established by the decision of an appel~
1ate Courb; nor has it, I believe, been laid down after argument,
Thereis, therefore, no redson for retaining it, if it is an incorrect

i practice. -.To me it appears to be incorrect. . Written statements
are required from infant defendants, and are constantly filed on
their behalf. .. I can see no reason why an. affidavit of documents
,should not be sxmxlarly requxred It would i in many cases amount
40 a denial of justice to refuse to allow a plaintiff inspection. of
his opponent’s documents vouched by affidavit,
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C 1804 | B I shall, therefore, make the order that the defendants do pro~
Narmyonr  duce upon affidavit the documents in their posséssion relating to{
%N“B’,fem S the suit in the usual form. As to how it is to be obeyed, or what.
“Matmarra’c  will be the consequence if it is not obeyed, I need not now deter-
HOLEAR. . , . . . e o
mine. I understand that there will be no difficulty in complying’

with it in the present case. The guardian will, I understand,

make the affidavit. To the order the proviso asked for by coun-

sel for the defendants will be added that inspection need not be'

gnmn unti! the h]mnhﬁ' has mqur-\ his affidavit of r}nnnmpn{-q .

sasd

Ido not by this order decide that the next friend or ouard-
ian of an infant can be directly ordered to make an affidavit 6f_
documents, Different difficulties stand in the way of the making’
of such an order, such as are pointed out in Wdghji Thackersey
v. Khatdo Rowji®, Ingram v. Little® and Dyke v. Stephens®;
which the alteration of the Supreme Court Rules in England
does not get rid of, and which apparently the Legislature_onlj
can remove ; but T give no opinion upon this point. Costs ‘to be.
eosts in the cause.

~Attorneys for plaintiff :—Messrs. sz»sint and Hirdlal,
Attorneys for defendants :—Messrs. Tyabji, Dayabhai & G’o‘

(1) I. L. R., 10 Bom., 167 : (% 11 Q. B. D,, 251.
() 30 Ch, D., 189,
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 Bafore M. Justice Candy.

© 1804, DORA'BJI JEHA'NGIR B«ANDIVA, PLAINTIFF, v. MUNCHERJI
"Decembe'r n - o BO‘\{ANJ I PANTHA’KI, DEFENDANT. ‘
A—— S ———— N

: ‘Lmztatwn-»Ltmztatwn Act (XV of 1877), Sch. 11, Art GO—Deposzt-Loan.
" The plamhﬁ‘ claimed to recover from the defendant, who was his grandfather, the»
sum of Rs. 4,917, which wag the amount standing to his credit in an acconnt i in the
defendant’s books, In November, 1869, the plaintiff being then one year old his.
mother (the ﬁef_endanh’s daughter) paid over to the defendant the sum of Es. 650,
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