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family is admitted or m'oved to be joint ; but there is no duect

" evidence before the Court as to the nature of the-debt. Ve’
gather from the Madras judgment, thatthe Court considered that

in that case there would be no presumption that the debt was.a
family debt. But we think that view is irreconcileable with- the
decision in Taruck Chunder v. Jodeshur Chunder®, whxch has
always been followed in this Court.

We must, therefore, in the exercise of our extraordinary Juris-
diction make absolute the rale nisi and reverse the decree. of the
Court below, and send back the case for a fresh. decision - ha.vmcr

- regard to the above remarks. Costs to abide the result.

Bule made absolute and case sent'brqcfa.
M) 11 Beng. L. R., 193.

CRIMINAL REVISION.

Before Mr. Justice Jardine and Mr, Justice Farran.
IN RE NA'GARJI TRIKAMJI.* ‘

Penal Code (Act XLV of 1860), Sec. 499, Erception 9-—Defamatwn—-Prwzleye qf '-
counsel —Grood faith—Construction—Construction of stwtute. . :

A pleader, in addressing a Mamlatdir on behalf of his client, who wa.s. cha,r(red

‘ander section 125.0f the Bombay Land Revenue Code (Bom. Act V of 1879) with

wilfully removing boundazy marks, commented on some of the witnesses for the pro-
secution, and called them loafers, Thereupon one of those witnesses pr osecuted the

pleader for defamation, The Magistrate held that there was l'10. justification for the .
language, and convicted the pleader, and sentenced him to pay a fine of Rs, 16 under

section 500 of the Indian Fenal Code (XLV of 1360}

' Held, reversing the conv. iction and sentence, that in the absence of express malice

(which was not to be presumed) the pleader was protected by exception 9 to. section .
499 of the Indian Penal Code. :

Held also that in considering whether there was good fa.lth (i.e. due care and attens
tion) the position of the person making the imputation must be taken into considera-.
tion. Inthe case of an advocate, where express malice is absent, a Court having due. -

- regard to public policy would be extremely cautious before depriving him of the pro- v
tec’mon of exception 9 to section 499 of the Indian Penal Code,

Semble.~Section of the Indian Pena.l Code should be construed vuthout refer-
ence to the English law,

*Criminal Bevww, No. 214 of 1894. .
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THIS was an apphcatlon for the exercise of the High Courts
revisional jurisdiction under section 439 of the Code of Criminal
‘Procedure (Act X of 1882).

“The accused, who was a pleader practising in the district of

QI’lwnJ- orag n1 anmad :v‘-]n r:ln*pnmn‘wn‘n 11“{1:1"‘ daﬂ,"lnn AQQ ‘P "\o
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Indian Penal Code under the following circumstances :—

'One M4nekldl Prdnshankar filed a complaint against Abdul

Kédar under section 125 of the Bombay Land Revenue Code
(Act V of 18Y9) for wilfully removing certain boundary marks. '
" The MAmlatdsr of Chorasi, who held a summary inquiry into

this complaint, examined certain witnesses on behalf of the prose-
cution, one of whom was ’\Tarsuam Harderém, the complamant

in the present case. S

.The accused, who defended Abdul Kddar, in commenting on the

‘witnesses for the prosecution called them “loafers. ”

Thereupon Narsilil filed the present complaint against the

aecﬁ@d charging him with defamation,
- The accused pleaded that the occasion was privileged.
The case was tried by the First Class Magistrate of Surat, who

- was of opinion that the accused was not justified in calling the

complamant a loafer,

The accused was convieted of defamation under section’ 500~

of the Indian Penal Code, and sentenced to pay a fine of Rs. 15
The judgment was as follows =
" “The accused in his defence has raised two main issues, viz. —

- ¢ 1st, that as a pleader.it was his privilege to comment on the
evdence of witnesses, and if it be considered_proved that the
complainant was called a ‘loafer,” he had not gone beyond the
limit of his privilege. 2nd, that the word ‘loafer’ used by him

was not intended for nnmnhlnant but a [lhefl witness.

AR maN W AlaVTAAATUAS VS AL LIffcLLL

. 7“1 have seen the authorities quoted pro and con, zmd T do not
~think a vakil has the privilege of calling a witness who gives

‘evidence against his client a loafer without:any justification, -

The complainant Narsildl is a respectable man and a Govern-

‘ment servant, and it was certa,mly likely to make him look small

“in'the eyes of his friends and acquamtances to'call him a Ioafer.
B 20084
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It is not necessary: that he should be aetually dearadecl It has_
been hinted that he has been spending several hours in the coms
pany of Ménekl4l inidle gossip, and as the word ¢ loafer’ has been
defined in Webster’s Dictionary as an idle man, there was no

) 1‘\‘11‘7\’\ 'Iﬁ nﬁ]]rh(f “'11& nnmnla\nani' 9 1na¥nr

Tna{-’mm raally means
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a vagrant, one who has no means of subsistence. The complam-
ant is not of that stamp. Every one has his friend or club to

* go to, where he spends his leisure ‘in merry talk and tha,t does

not make him a loafer. .

“Tt. appears clear, irom the Mamlatdar 8 ev1dence that the

- complainant was one of those who were called loafers.. =

“The head surveyor said nothmg in favour of Méneklal and
therefore, comments made by - the vakil were intended for the

- three witnesses who gave evidence i in favour of Méneklal. The

Médmlatddr says the word ‘loafer’ was used more than once, and

it had reference to the complamant who gave evidence against'

the vakil’s client. The vakil’s evident ob]ect in calling him a
loafer was either that he might be dishelieved, or to pay off soine
pr ivate grudge, as the complainant says on solemn aﬂirmabmn'

that the vakll told him once that he would mark him,

“The defence also insinuate that the accused is plosecuted
because there is ill-feeling between his family and the vakil.

Kirpérdm’s family, by whom he has been instigated to lodge

the complcunt This argument cuts both ways. It shows als"o

LB Toa AL +hn annnan

Bﬂe mwuu jiaes O tie auodocd, who to take 18'\76110'8 on ZLCCOHDU

of his animosity with Kirpirém’s family called complainant a

' loa'fer as he has some connection with the latter family.

o “I therefore convict Ndgarji Trikamdds under section 5007

of the Indian Penal Code and sentence him to pay ‘a ﬁne off
RS 5 ” - Cv

Ammst thxs conviction and sentence the accused ahp h_ed

A i

vﬁ

; .

: ocedulef"

- Goverdhamrdim, M. Tnpatizz for accused -—Sectlon 4:99 of the.{

'Indla,n Penal Code has no ‘application to the present case. A

counsel stands in the same pdsition and is entitled to the sarne

. protectxon as a J udge, & Wltness, or a pmty to a Jlldl@lal proceed—r
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_'mstfﬁctmnq. Heis a mere mouthplece*of his chent It 13 hlsfj'".,ﬁ”,. :
duby to argue ‘his client’s case to the best of his, a.blhty An'
‘argument is, therefore, not an imputation within the meaning

of qpnfmn 499 of the Penal Code. A counsel is often compelled

1n the discharge of his duty to make unfavourable comments
or disparaging remarks on his adversary’s case. But that will
nob make him liable to a civil suit or a criminal prosecutmn .
Por words spoLen by him in his character as an advocate he

enjoys an absolute privilege, and this pr1v1lege is founded on

public policy—Munster v. Lamb®; Rex v. Skinner 2 ; Dawkws _

v. Lord Rokely®; Odger on Libel and Slander (2nd Ed ), p- 436,
The law on'this point is the same here as it is in England—Sulls-
van v. Norton® ; Queen-Empress v. Bibdji® ; Queen-Empress v.
Billrishna®, Iadopt Fulton J’s] argument in the last case
and contend that the case does not fall under section 499 of
*the Penal Code. I do not rely on any of the exceptions to
‘that section. Even if the privilege be qualified, the onus lies
on the prosecution to prove express mahce. ‘This has not been
tound in the present case.

Qokuldds Kahindds Périkh for complamant —The Magm—,

frn’ro has found that the accused made the 1mputatlon com-

pla.med of *without any justification Whatever. I submit it is
wrong to refer to English cases in construmo the Indlan Pena,l‘

Code —Abdul Hakim v. T¢j Chandar Mukarji®. The English.
law is based on public policy. But public policy ecannot

override the plain ‘language of an enactment like the Penal

Code. The language of section 499 of the Code is wide

enough to include the case of counsel. If his words ‘amount
to an imputation, the section would apply, no matter whether

“the imputation be in the form of an argument or not--Reg. v.:

Kashindth Dinkar® ; Green v. Delanney® ; Queen v. Pursordmao) ;
Hi-nde v. Baudry,. The observations of Fulton, J., in Queen-

() 11 Q. B. D., 583 atp 603, ® T. L. R., 17 Bom., .573.

@ Lofft, 55. , (0 LL.R.,3Al, 815, :
B L. R, 7 H, L., 744, B - ® 8Bow. H, C, Rep., 120 Cr. Cas. .
49 L L. R., 10 Mad., 28. (14 Cal. W, R,, 27 Cr. Rul.

‘) I Ly Rey17Bom, 127, . . (10 3Cal W. R., 44 Cr. Rul,

(11) Il L. _}z;‘, 2 Mad‘, 13’ o
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- Empress v. Bilkiishna® “are, T submit with due ~deference,

erropeous.  Even if tH’éy are correct, they do not apply to the
present case. ’ The case of a witness is different from that of a’
counsel. A witness is compelled by law to make a statement;
whether defamatory or not, in answer to questions pub to him’
in the witness box. A counsel does not speak under such compul-
sion. - A witness is, moreover, liable to a prosecution for perjury
if he makeés a false statement. A counsel is exposed to no such’

risk. A counsel is, therefore, bound to speak with due care

and caution.. If he makes reckless imputations, he will be
liable to a prosecution for defamation. In a ease like this the
onus lies on the accused to prove good faith ; and he is bound to-
show that his case falls within one or another of the exceptions-to
section 499 of the Penal Code. The case of Sullivan v. Norton®:

ig not in- point, as it was not a case of defamation under the
Indian Penal Code. -

Pxrr Ovrianm :-—~The facts found are that the accused’s p]eader,
in addressing the Mamlatdar on behalf of his client accused under
section 125 of the Land Revenue Code, of removing boundary
marks, commented on some of the witnesses on the other side -
and called them loafers. Onec of them accused the pleader of'

U.BIl:tLlldahlUll uuuel‘ bllU .u.lUldJ.l .L’ﬁlld..l \.JOG.e

The Magistrate has conv:cted and ﬁned hlm, holdmd that the :
word means a vagrant or one who has no means of subsistence ;
that it was used either to discredit the witness or to pay oft some‘
private grudge; and that the authorities cited did not extend
the protection of privilege to.the accused. Mr. Govardhanrdm
has argued that the conviction is bad. A counsel or advocate
of any sort speaks, he says, not from knowledgp but instruc-
tions, is thus a mere mouthpicce as regards assertions, and as

regards  comments is bouad to duty to his client. Therefore an-

* argument is not “imputation” within the section 499 of the’

Indian Penal Code defining the offence of defamation. ‘Without'

relymrr on any. of the. exceptions, the learned pleader adopts

fully ‘the reasoning applied in Queen-Empress v, Balkrishna® by’

Fulton, J, about a W1tness ‘He _ relies also on the- reasoning in
© L L.R., 17 Bom., §I8, @ L L. F,, 10 Mad., 28,

i



Sullivaw v. Norton®, and the dictum at p. 35 that an advocate .
in this country cannot be proceeded against-criminally for words.

‘uttered in his office as advocate. He contends that an advocate

‘stands in the same position as a witness and that section 499--
\shou]d be interpreted so as to-accord with the public pohcy.f

’amrmea‘ by the law of England which has always treated wit-
nesses and advocates as alike exempt from suit for what of a

defama,tory nature they may say in the course of then' advocacy’

or Nnd ence;

The case of Dawkins v. Lord Rokeby® in the House of Lords
is cited as conclusive upon the question as to witnesses, and the
cases of Seaman v. Nethercliff ® and Goffin . v. Donmelly ®
‘referred to as examples of the application of the:rule. - This

principle has been extended, it is said, to advocates for the same

reason, and the case of Munster v. Lamb © is relied on as
establishing that proposition, We think there can be no doubt
that these cases do establish the propositions for which they are
cited. Brett, M. R, (Lord Esher), says, p. 603: -« Of the three
classes—Judge, witness and counsel—it seems to me that a
counsel has a special need to have his mind ‘clear from all
-anxiety. A counsel’s position is one of the utmost dlﬁiculty
He is not to speak of that which he knows ; he is not called upon
“to consider whether the facts ‘with which he is dealing are true

.or false.  What he has to do is to argue as best he can w1thout~

degrading himself in order to maintain the: proposition which
“will carry with it either the protection or the remedy which “he
“desires for his client, If amidst the difficulties of his position
“he were to be called upon during the heat of - -an argument to
“consider whether what he says is true or false, Whether what
he ‘says is relevant or irrelevant, he would have 'his ‘mind so
“embarrassed that he could not do the duty which he is called
“upon to perform. For, more than & Judge, infinitely more’ than
~a witness, he wants protection on the groilnd_‘ of benefit to ‘the
-public. The rule of law is that what is said in the course of the

‘administration of the law, is privileored ; and the'-'reasoh of that

© (L L. R, 10Mad, 28 ®1C. P.D, 50;32C. P.D,, 53
C O L, R, TH. L, 744 ' @06Q.B.D, 307"
| *A6¥11°Q. B D, 588,
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‘rule covérs a counsel even more than a Judge or a witness. - To
- my- mind it is illogical to argune that the protection of: pmvxleo'e.

ought not to exist for a counsel, who deliberately and maliciously
slanders another person. The reason of the rule. is, that.a

~ counsel, who is not malicious and .who is acting fond fide may
. nob be in danger of having actlons brought against him. :If:the
- rule of law were otherwise, the most innocent of counsel mwhb

_be unrwhteously harassed with suits, and, therefore, it is better

: IJU llld;KB 5116 I'U.IB OI ld.yW SO if.ﬂ'("B UIlr‘bB an IIlUULbIID (,uunbtu blltl.ul.l.

never be troubled, althouo'h by making it so large, counsel are

' mcluded who have been guilty of mahce and m1sconduct

o In Rew V. S/mmm“’ Lord Mausfield, a J udwe most, skdful 1n‘

'A enuncmtmo' the prmcxples of the law, treated a counsel as stand-
‘ lmrr in the same position as a Judge ora witness. In Dawkms
v. Lord Ho].,eb y @ a most careful judgment was. dehvered on

behalf of all the J udO*es in the Exchequer Chamber, and the opmmn
of “Tord Mansfield was cited and adopted.. If the authority of
these two cases is to be followed, counsel are equally protected;
WIth J Judges and witnesses. I will refer to Kennedy v. Hilliard®,

~and 1n that case Pmott C. B, delivered a most learned Judg~‘

ment in the COIIISG of which he said, at p. 202: ‘I take thls to, be
a rale of ]a,w not fmlnded (fm is the hrnfpohnn in other naqpq nf
prlvﬂeded statement) on the absence of mahce in the party sued '
but  founded on public policy which requires that a Judge, m
dea,hnv WJth the matter before him, a party in pleferlmfr or
re31st1ng a lewal proceeding, and a witness in giving ev1dence,’
oral or written, in a Court of Justlce, shall do so with his mmd

’umnﬂuenced by the fear of an action ior defamation or a pro—
.secutnon for libel.” Into the rule thus stated the word counsel“

must be mtmduced and the rule may be taken to be the rule ot

’the common law. That rule is founded upon: public . pohcy '

'Wlth reeard to counsel the questlon of malice bona fides. and'

: relevancy cannot be raised ; the only question is, Whether Wha,tf;
is complained of has been said in the course of the admmlstratmn;

of the law. If that be so, the case against a counsel musi;'b_e;_
qtopped a.t once: No action. of any kind, no crmnnal prosecuinon}

“ () Lofft, 55, " ® L. R., 8 Q. B., 255 at pp. 263, 964, 268,
'®) 10 Ir, C, L, B, 195,
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¢an’ b6 ‘maintained against o, defendant when it is established =~ ;.;[“394;?

that the words complained of were uttered by him as counsel in ;5 BE
the course of a judicial inquiry, that is, an inquiry before any Tﬂﬁfﬁg
Court of  justice into any matter concerning the administration

of the law.”

_ We have now to consuler in connection with the case be- ,
-fore us, how far the above interpretation of the common law
of England has been adopted in India. In Baloo Gunnesh v.
M ugneeram® the rule that a Wltness is not liable to a civil action.
for defamatory words spoken in the course of his evidence has
‘been laid down as applicable to India ; this has been followed in
Ndathji v, Ldlbhai'®, where the rule is extenided to pleadings.
In Manjayav. Sesha Shetti®, these views of publie policy as inter-
preting the common law are adopted inregard to prosecutlons

111’1{101" ‘H\p Thl:hﬂ'n pnnn] r‘nﬂn {"nh An?an}a‘tlon; t’hu Uﬂlj" preper

p1 osecution is held to be that for giving false evidence,  This ease
1s followed by Birdwood and Parsons, JJ., in Queen—Emzn €8s
v. Babajz“), and in Queen-Empress v. Ballcrzsima“” Fulton, J,;
(Telang, J., dubifante) held that the case of a witness lay outside
.the scope of section 499, on the ground that it was not the inten-
tlon of the Leglslature to bring statements made in the witness-
box within the definition of defamation. The impolicy and the
hardthp on the witness as also other considerations w ere relied on

.in support of that view. We are inclined to share the doubts
exnressed bv Telana' J Thﬂ case of F') nﬂ;no v. Dolanmen(6) ahnwa

SN WA L TR A B PIAU YYD

that this section of the penal statute must be construed without
reference to the English law (based on public policy). The Queen
v. Parsordm® is to the same effect.  Sullivan v. Norton is not
an 1nterpretat10n of section 499 ; although as to the extent of an
adw ocate’s privilege in England the learned Judges had Munstef
v. Lamb to guide the'n

The extent of the wﬂmess ] prlvﬂeO'e is not as yet so clear ly set-
tled———see Lord Bramwell's dictum in Seaman v, Nethercliff®; and
in Queen-l]mpress v. Bilkrishna, ¥ulton, J., refrains from la,} ing-

() 11: Beng. L. R.,_ 321 (P,C) . ® 1, L.R,, 17 Bom,, 573,
@ 1. L. B., 14 Bom., 97. - (9 14 Cale, W. &, 27 Cr, Ca.
@) L, L. R., 11 Mad., 477, o (7) 3 Ibid. 44,

.,{(” I. I‘. ]3!0, 17 BOm., 127. o o o ) 2 CC P Dl’ 53 at p. 60’
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1 18%4. ° downthat Wholly 1rrelevant statements of a witness may nob come,;
v _Ivpg  within the scope of the enactment we are now considering, It
. NA'GARTt

Trigasar,  Would then be difficult, in the present state of the authorities, to
' state with reference to these decisions the limits of* the privilege.

thav eoncade 0 uuf'nnuena n]‘mv'rrnr] nrnrnha"v -Fmr' ﬂh‘rﬂﬂ'\ﬂhnh . “’ .

VLIV LVLILUUY VY VA DUD Lt g TLe Wi diaiaaitus ATARAZILVIV 2y

would, however, in our opinion, be beyond tht’ provinee of mere
Jnterpretatlon to engraft a new exception on the definition. -

1né L nbkad o n I
1QOUYe Nas ehagica a generas GX\.eptlﬁ“

Judges,—to wit, section 77 of the Penal Code, and in section 132
of the Indian Evidence Act has gone a certain length in protect-
ing witnesses against the criminal law ; it may be assumed that
it had no intention of going further. As stated in Macaulay’s
Report on the First Draft of the Penal Code, the requirement of
“ good faith” was intentional in section 499. Without, however.
lmporung lnw UI]lS u,ueluuy LUllblde_fed btuDUUb IJJJU I.ulb‘b UJ. l.oll\:?; .
cammon law of England based on public policy, we are of opin-
ion that a witness in India is adequately protected by the éxcepf
tions 1 to 9 in section 499, where the defamatory statement is
not untrue to the knowledge of the person making it, If, how-
ever, it be untrue to his knowledge, the real offence committed is, -
" as pointed out by the Privy Council in Baboo Gunnesh v. Mug-
neerdm (supra), that of false evidence; and the Court would not,
when such is the offence, allow the onus of proof to be shifted
by the prosecution having recourse-to section 499, as that would
be tantamount to dispensing with the salutary nrovmons of.
section 195 of the Code of Criminal Procedure, which are clearly .
based on public policy. It has been pointed out in Queen-Empress
v. Gundya® that it is an invasion of the law to treat an aggra-
vated as an ordinary offence, and. thus introducé a different juris-
diction or a lower scale of punishment. This applies as between -

defamation and the various givings of false evidence, all more
anvaraly nnichahls yinder cestinn 108 +n 1Qn of the Panal (‘mJ.-\ .

severely punishable under section 193 5 of the Penal Code;
it applies to the making of the charge under sections 210-and 254 "
of the Procedure Code. In the present case it is unnecesslary':"
to decide whether advocates have or have not the unqualified-
privilege from criminal prosecution which the case of .Sullivan -

> {

® LL. B, 13 Bom, 502

.



v. Norton would accord to them. We only follow the practice
of:the Court by interfering in revision, Queen-Empress v. Slater,

per Candy, J.9, where there is sufficient reason, as e.g. where

the lower Court has approached the case from a wrong point of
view. The record does not show what authorities were cited to
the Magistrate. There is no discussion in it of the peculiar duty
of an advocate. The judgment does not determine the motive,
and there is no finding of express malice, and we have not to

consider such a case.

The present case is, in our opinion, covered by exception 9 to
section 499, In considering whether there was good faith, 4.e.
under section 52, due care and attention of the person making
the imputation must be taken into consideration. That of an
advocate is well expressed by the Master of the Rolls in the
- passage cited above. He speaks from instructions; he reasons
from facts somtimes true, sometimes false. He draws inferences
from these facts sometimes correct, sometimes fallacious. - He
does-not express his own inferences, his own opinions or his
own sentiments, but -those which he desires the tribunal, before
‘which he appears, to adopt. This duty the law allows, almost
‘compels him to perform., Such being his duty, it seems to us
that where express malice is absent (and it ought not to be pre-

LTI s a Oanrt havine Ann -hnnu:nm:l fe “11]’\]10 1sner srmnarld o
auumu; & Loure naving Que regard 0 pubiic policy wouia oe ex-

tremely cautious before it deprived the advocate of the protection
of exception 9. In the present case we do.not doubt that this
protection applies. We, therefore, set aside the conviction and

.sentence, .
Convictvon set aside.

(M 1. L. R., 15 Bom,, 351, at p. 365"
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