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Prwy Council in CILO’wdhi Y Waked Al v. Mussamut Jumace® and -~ 1894
'Abedoomssu v. Ameeroonissa®, as mterpreted in - Punchdnun ' Triusax
Bundopddhya v. Rabia Bibi® and Kuri yali v. Mayan®, we-are of Dlnzgnﬁ:rgz
"oplmon that the Court which originally rejected the claim. made - Gov?im 2
in the execution proceedings had jurisdiction under the words
of - sectlon 244, clause (¢). We, therefore, ‘confirm -the decree
“with cosns. o <
‘ ) ' Decree confirmed,
‘11 Beng. L. R., 149. - " ®LL.R., 17 Calc, 711
- (2} Lo RO, 4 Io A-, 66 a«i—l F. 75- . ‘:4) 1- La Ph’ 7 Iﬁad,,255. o
APPELLATE CIVIL.
Before Mr. Justice Jardine and M. Justice Rénade.
GAVDA'PPA’ AND ANOTHER (ORIGINAL DEFENDANTS), APPELLANTS, 9. 1894,

NTDTWVATT A/TYDA/
ITLIVL LA IILE .l'. A \UKJ.(:J.N AL J.'LALNTLE.I.‘ ), HESPOVDL‘I l.

Hindu law—-—Adoptzon——Adnptwn by a mother after the death of her son who has .
left neither child nor widow—Adoption by a grandmother without the consent of
her daughter-in-law—Objection taken for the first time in appeal—Practice.

" Under the Hindu law a mother is competent to adopt when her son dies leaving

no widow or other heir nearcr than herself.

A Hindu of the Shudra cla3s died, leaving him surviving his mother and a paternal
- grandmother. After his death his grandmother adopted the defendant, Bubsequently
. to this adoption the deceased’s mother adopted the plaintiff. Thereupon both plaintiff
- and defendant claimed the deceased’s estate, -

[Iold that the plalutiff was entitled to succeed. The deceased’s mother havino

s anatad hatw ¢ ha A S e R = B vo pnnes mdmandd e Aleraad 1.-"\“
SUuCgeste as neir o nctv bUU., uUL uigLner Lll‘.l;bw ot LI.U Ul) u,bll.y a,uuymuu. UIVEesSv ace

“of her rights as such heir without her comsens, Tae defendant’s adoption was,
therefore, invalid,

An objection based upon a point of law may be made in second appea.l provnded
it does not involve the taking of any additional evidence on matters of disputed facts.

- "SECOND appeal from the decision of Venkatrio R“’In‘émdé,r
Acting Assistant Judwe of Sholapur-Bqapur n 'prea,l No. 78

" “I ont

-of 1891. |
The propefty in dispute belonged to one Giriéﬁpa J ennﬁppa..

| 'Giridppa died leaving behind him his mother Réchavé and a
_paternal grandmother also called Réchava. . . .

* Second Appeal, No, 763 of 1892

April 19. .
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A

Lo A" er Gma.ppas death hlS O'randmother adopted defendant

,'.GA@A'PPA'. No. 2. Subsequent to this adop{non G1r1é,ppa, s mother adopted
Grﬁii- ‘ '-the plaintiff in-1879. -

, MALLA’PPA’,

In 1888 the plaintift’s adoptwe mother sold the plopelty in’
dispute to defendant No. 1, and put him in possession on Isti
April, 1889..

- In 1890 the plamtlﬁ‘ ﬁled the present suit to recover possessmni
of the property in question, alleging that it had been illegally
sold by his adoptive mother to defendant No. 1.

Defendant No. 1 denied the plaintiff’s adoption, and conlended-

* that the plaintiff had obtained the adoption deed by fraud and-

~ misrepresentation, and that the sale to him of the lands in suit
‘was valid and binding on the plaintiff,

Defendant No. 2, who was added on defendant No. 1’s applica-
tion, contended that he had been adopted by Giridppa’s grand-
. mother with the consent of Giridppa’s mother, and that after his-
adoption plaintiff could not be validly adopted. e

The Court of first instance rejected the plaintiff’s claim.

On appeal, the Assistant Judge held that on Giridppa’s death
his mother succe},eded to his estate; that she was competent to
take the plaintiff in adoption ; that the parties being Shudras t}ie
plaintiff’s adoption was valid ; that the plaintiff's adoptive mother
did not give her consent to the adoption of defendant No. 2 by
her mother-in-law ; that the adoption of defendant No. 2 was,
therefore, invalid ; that the sale to the defendant No. 1, having
been effected after the plaintiff’s adoption, was not binding on

the plaintiff. He, therefore, awarded the plaintiff's elaim..

Aoamst this decision the defendant appealed -to the ngh‘:
Court.

Glanashdn Nzlluanth Nddkarnt for appellants (defendmts} T—
The mother of the deceased Giridppa had no authority to adopt .
~ the plaintiff. It appears that Giridppa left a widow behind him ; .
and though the widow was dead.at the time of the adoption,,
that circumstance would not render the adoption valid. Th'é :
-mother’s power of adoption was at an end when the estate passed
from the son to the son’s widow—Krishnardv Trimbalk Hasabnis”
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;v Shankarrdv®.  Even if the son had left no widow, the mother

~ would not have been in a better position. The ownership of the -

“estate together with the right of adoption having once descended

to the som, the right to adopt could not go back to the mother.

If she were allowed to adopt under such circumstances, the son

V_sfo,uld be placed in a worse position as regards the performance of -
his shixidhas than if there had been no adoption at all—West and’

Biihler \uxd Ed.) <) P 984 : ; Pb(,g(,bujltlw v. Gurawa®, If the mother

can adopt, why cannot the grandmother? The p}mntlﬁ s adop-
tion is, therefore, invalid.

B. A. Bhdgvat for vespondent (pla1nt1ﬁ') —The ObJeCtIOH now

taken to the validity of the plaintiff’s adoption was not raised.

either in the Court of first instance or even in the memorandum
of appeal presented to the District Court. It must, therefore, be
taken to have been waived. Nor is there any finding of either of
the lower Courts that the deceased Giridppa left a widow behind
him or ever had a wife. It is not open to the appellant to make
-a new case in second appeal. The case should, therefore, rest on
the same footing here as it did in the Courts below, namely, that
Giridppa died leaving his mother as his only heir. Dealing with
the case on that footing, I contend that the mother was com-
petent to adopt a son. In adopting a son she divests no estate
' but her own, and she may do so when she likes — Rdj ja Vellanks
Venkata v. Venkata Rdima®. The ruling in Hasibdis® case
does ot apply, as in that case the son’s widow had survived
him; while in the present case the son left no widow behmd
him. The bar created by the upanayan ceremony in the case of
the higher classes does not affect the Shudras, The parties to
thls suit are Lingdyet Shudras. o
- RANADE, J.:—In this case the respondent (orlomal plaintiff)

1-\“,\.-..-\114- 1,3 i+ o+ P Y
brought his suit, as the adopted son of Rachava, to recover posses-

~sion’ of certain lands which Rachdva had sold to appellant (de-
fendant No. 1) in October, 1888. - The appellant'No. 1 denied the
alleged adoption, and contended that respondent had obtained an
~adoption-deed by fraud and misrepresentation. There was a

- LY, R,, 17 Bom,, 164, @ P, J, for 18“9 P, 341,
¥ . (3)L0R.,4' ‘3 ]
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further complication introduced by joining the name of appellant:

. No. 2 (original defendant No. 2), who claimed to have been adopt-;ﬁ
~ed by Réchava’s mothe1-1n*la.w and who stated that Réchava;-

had sold the land to appellant No. 1 with his -consent. Lhe che1f |

-grounds on which respondent’s adoption was questloned in the

tirst Court were (1) fraud on respondent’s part, (2) his neglect to
maintain Rédchava, Who, therefore, repudla,ted the adoptxon, a,nd‘
alienated the land for her own maintenance, and, (3), the puori

'ntqnn{'-nnn hy nnn]f\nvn o mnt
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- The Court of first instance held that respondents ad0pt1on-“

: deed as also the sale-deed in favour of appellant No. 1, were both.
~proved. It held further that as theland in dispute was a,cquned
by Giridppa, the son of Réchava, and her husband Iennéppa, and
-Réchava succeeded to it as mother and heir of Giri4ppa, she was
~absolute owner of the Tand, ‘and respondent had no right to it, |
as it did-not form part of Jennéppa’s estate. Neither had appel-,
~lant No. 2any ri orht to the land, as it formed no part of his adopt-

ive father’s estate., Thé sale was effected for a lemtlmate necee-.

sity, and was; therefore, bmdmg on 1espondent whose claim was,
therefore, rejected.

In appeal, the Assistant J udge, while agreeing with the "Couit',

Ingtanna A

Uf ﬁlbt 1HBLAlICe ULl thc liuUbtlUU. Uf IUDPUIIGUIIU S af JUPULUU; hbld
(1) that appel]ant No. 2’s adoption was invalid, (2) that Racha,va;
did not acquire an absolute interest in Giriippa’s land, and (o)
that, as there was no legal necessity for the alienation, “he held
that the sale to appellant No, 1 did not bind the respondent

The Assistant Judge held finally that the adoption of respondent
© by Réchava, as mother and heir of Giridppa, wasnot invalid, inas-
- much as the ruling in Krishuardv Trimbak Hasabnis v. Shankar-
'-_::-Tdv(” applied to Brahmins only, and could not apply to Shudra.s,
~and $his objection was not pressed by the appellants, who Were,

: Lﬂmnfn“/\ LI #' “havn vad 1+ Roannnd n#’a' n‘ln;ﬂn' o
'Ullbl Ciul C) T VW uavo ‘V '-'J‘-VUu J-V J-VUQLJUIKU

FaY
Vil O CVideisiii - WY u.o

accordmgly decreed in full

The appella,nts pleader before us chiefly rested his contention

‘on the ground that, as Ré.chava s husband. J. ennéppa. ha,d left hls

son Giridgppa behind him, Réchava, succeedm«r as. Gn:léppa,s

" LL.R., 17 Bom,. 164,
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_mother and he1r to the land, could not adopt the respondent under 1894
the ruling referred to above, Whlch applied both to Bréhmins . Gavbirea .
f and Shudras alike. Tt was also contended on behalf of appellant Gm?mn-
:_’fNo ‘2 that his prior adoption by Réchava’s mother-in-law was ~~ LAPrA.: -

:Vahd Lastly, it was urged that appellants had never waived
_their principal objection to the validity of respondent’s adoption.

" The other objections were not seriously. pressed in the course of
the argument and need not be noticed here.

" As regards the allegation about waiver, it appeals from the
| record of the suit that the appellants did not urge their prmcxpal'r
f"ob.]ectlon in the Court of first instance, but rested their defence
“solely on't_he ground of fraud and breach of agreement in respect
of Réchava’s maintenance. In the lower Court of appeal, how-
‘ever, this objection appears to have been pressed in the course of
argument and as it was an objection based on a point o law,
‘zthere could be no bar to the lower Court’s taking notice of it,

even thoucrh it was not pointedly urged. "It is certainly open to
~ the appellants to raise the point in second appeal, and we must
" take notice of it, if it does not involve the taking of any addi-
"‘ftlonal ev1dence on matters of disputed facts. : o

* The next question we have to consider is, whether respondent’

fadoptlon bV Réchava was valid as against the appellant No. 2,
"'Wno claims to have been previously adoptecl by Réchava’s mothel-
- n-law and, secondly, whether it ‘was valid as against appellant_
No ], who claims as pur chaser from Rachava, who repudiated the -

adnnh(m a‘nd alienated the land in her rmhf ag inn ;mﬁ ahsolute

232 @A QLATLRGLTL VART AL Ald AsUX LAY A

“owner. In so far as the contest lies between the 1eIafo1ve claims
“of the two ~adoptions, we entertain no doubt that the finding of
L the lower Court of appeal is correct. It is true there is no clear
—. finding as to the constitution of the family at the time of the
":death of the last full owner Grmappa, the son of Jenndppa, by his
wfe R‘tchava, and the grandson of Mahdrudra. Itis inevidence
‘that Jenndppa died before Mahdrudra, and that, on Mahdrudra’s
death, Giridppa was the sole owner of the property. 1t is plain
“that as between Mwhérudm S \Vléow the adoptive - mother of
appellant No. 2, and Jenndppa’s widow, the adoptive mother of
~ respondent, the latter as mother succeeded as heir to Giridppa,
y who had himself acquired the land in dispute, 2n.d her mother-in-
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heir, unleéss she consented. There has been an express finding -

that Rdchava did not: give her consent.  Appellant No. 2’s cleum,

therefore, was. very properly disallowed—Annammah v. Mabbu ,}
Bali® ; Rupchand v. Rakhmdbdi® ; Kally Prosomno v. Gocool,_.ﬁ

- Chunder® ; Bhoobun Moyee v. Bam lizslwre“' -

- As'regards the validity of respondent’s own adoption, 1t was'
contended before us that it was similarly invalid, inasmuch as .
Giridppa, the natural son of Réchava, had left a widow behind -

- him, who was his heir, and this widow, and not Rdchava, had the -
' ,“rm'ht of adoption. | '

" The allegation that Gmappa was marmed and had left a wzdow

“ behind him was made for the first time in second appeal " The
_ 3ud0'ments of both the lower Courts are silent on this pomt If

Giridppa had left'a widow as”his heir, the appellant No, 1 would

- not have failed to press' the point in the lower Courts. We can-

not, under these cucumstance% take notice of this allegation; as’

- it involves a question of fact, in respect of which there has been_::,

no issue and no distinct finding. - We must, therefore, hold thatﬂ?;
Giridppa left no other nearer heir save his mother Richava at the
time of his death. SRR

The appellants’ pleader Mr. Gha,nasha.m, however, contendedf‘_
that even if Giridppa had left no widow, and his mother was his -
only heir, yet the ownership of the land, together with the rwht

o d 3 nan o anen daanandad $n

) U.L uuupuuu, La:'v"“é Once aescenaecqi o (Ti?iappa thu Ll‘ohé tG :
-adopt could not ascend to h1s mother Réchava, and her adoption
of respondent Wa.s, therefore, invalid under the authority of the

- ‘ruling in Hasabnis’ case®™. - In that case, however, the widow of

the last heir survived her hustand, and it was accordingly 11,(‘%1(31;’?.i
-that" under the circamstances, the mother could not a,dopt"""-

) § Bom. H, C. Rep., A. C. J., 174, ® 10 M. 1. A, 279,

even after that widow’s death. The facts of this case 'c]éarly”_-"

d1stuwmsh it from the authorlty cited above. Mr. Mayne m

his Hindu Law, section 104, recoo«mzes a distinction between
a mother adoptmo' after her infant son’s death, and adoptmg’

(1)3 Mad H C Rep, 108, - 6 I L, R., 2 Cale, 295 s

.6 T.L R., 17 Bom . 164,
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~ed in her son’s widow is- 1nva11d—-Bhoobun HMogee . Ram:
- Kishore® ; Pudina Coomdri, v.. The Court of W'aa ds@ ;- fﬁayam—- o
- mal v. Venkataréma®. If it had been found in the presentf_j‘
~case that Giridppa had left a widow behind him, Rachdva’s
“adoption of the respondent would clearly have been invalid,
The larger proposﬂnon which the appellants’ plea.der asks us to
" afﬁlm derives no support from the authorities  cited before
If a widow cannot adopt after the. death of her natural or

. adopte(i son under any circumstances, half the adoptions that

take place would have to be declared invalid. Even the learned

Editors of the Digest of Hindu La.W admi tha.t the ‘widow can
exercise her authority to adopt when her son, natural oradopted,

~dies unmarried, or leaves no child or widow behind him. If f{hls

- were not $0, the husband could not authofize_his_ widow to make
~ suceessive adoptions, and this power has been expressly recogniz-

~ed by the Courts in India—Rdjo Vellanki v. Venkate Rima®
~and Rdm Soondur v. Surbanee Dossee®™. In this Presidency ho -
- express authorization by the husband is necessary, but the widow’s -
“power to adopt, when there are no ~other vested rights whlch <
would be defeated by it, has been fully recognized in Rimjiv.
‘Ghamau®. In the higher: caste, it is usual to permit such an
‘exercise of power ‘when the son’ d1es before he attains full cere- P
monial competency, and cases of a second and ‘third adoptxonﬂ |

under such circumstances have occurred ‘In this view of the

law, we feel satisfied that Rdchava could validly adopt. the re-
‘spondent after Gu'léppa.s death W1thout leavmcr any ot.her helr

}nearer than his own mother, R
~ The lower appella.te Court was, therefore, not rlght in the way
it distinguished the present case from the ruling in K rishnardy
v. Shankarrdv® ; but its view can be supported on other grounds,

va.nd we, therefore, see no reason to disturb its ﬁndmg ‘Réchava

@ I0M.LA, 2, S WLR.4LA,L
~mnmmamm“lﬁ¢i'@wwﬂW3$ml
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‘%:":iafter the death of that son’s  widow, a.nd the crround of_.. : 1894

f'f,'{‘tms cusmncmon a,ppalem;ly ‘rests -on the decisions of the Privy ;-.’;‘rGAVDAPPA
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Giridppa, and she could not, aiter adopting the respor ndent in

7».1879 alienate the land without any proved necessity.

THE INDIAN LAW REPORTS [VOL. XIX.

or her assignee, appellant No. 1 was certamly estopped by her
own act from questioning respondent’s adoption.  She had, at the
most, no more than a Hindu widow’s estate in the land as hen- to

~ ;;s :

We accordingly confirm the decree of the lower appellate Court

*
d dISLMISS the nhnnn] Wlt Uuuf on annallants,

U vas w‘tl‘tl uuuuuuuu

Decree conjfirmed..

| APPELLATE CIVIL.

Before Sir Charles Sar gent Kt., Chief Justwe, and My, Justice Fulton
: TAG’\IOHANDA'S KILA'BHA'T (ORIGINAL PLAN'IIFF) APPLIGANT, v.
 ALLU MARTIA DUSKAL" (ORIGINAL DEFENDANT), OPPONENT. *

Succession Certificate Act (VII of 1889), Sec. 4—dJoint family —Suit for famly

debit—No necessity for certificate—Hindw law—Evidence—Presuwmption, a3 ‘to.
- nature of property where the family is joint,

~ ‘Under the Successmn Certificate Act VII of 1889 a plaintiff does not require a
certificate where his claim is for family property by right of survivorship. -

" Where a plaintiff’s family.is admitted or proved to be a joint Hindu family, bub
there is no direct evidence as to the nature of the debt claimed by the plaintiff, the
presumptlon is that it isa famlly debt,

APPLICATION under the extraordinary jurisdiction of the

~ High ‘Court ( section 622 of the Civil Procedure Code, Act XIV\

of 1882) - against the decision of Réo Ssheb G. V. Saraiya,

~_ Subordinate Judge of Bassem in a Small Cause Court suib.

The plamtlﬁ“ sued to recover Rs. 48-4-0 on a money-bond

' ;pa.ssed by defendant in favour of plaintiff’ s father on 22nd July,

‘:. 1891, . Plaintiff alleoed that he and his deceased father WeIe;
;,-';members of a joint Hmdu famlly, and that the famlly business
- ,'Was transacted in the name of his deceased father

Defendant did not appear
The Subordmate Judge -of Bassein with Small Cause. CouIt

powers found the bond proved, and that plaintiff and his deceas-

ed father were members of a joint family, but followmg the rul-
ing of the Madras High Court in Venkatramdnna v. Venkay /yoz,(l? :

® Apphca.t:on No. 177 of 1893 under extraordinary jurisdiction,
.M 1L R, 14 Mad,, 377.



