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.therefore right in holding that the suit was instituted. on the 1894,

day the plaint was amended. | PaTEL
SARGENT, C.J..—We think that the Joint J udge was in error liv\ifﬁz;f;

m,holdmg that the plaintiff could not establish his title under ~ g-.-
the will without producing a certificate under Regulation VIII @ Pagsox.
ﬂf 1827 * The decision in Mulckand v. Motichand® was in a
case in which the plaintiff was suing to recover debfs due th
estate of the deceased and is not applicable to the present ¢
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holding that for purposes of limitation the suit commenced from :
the date of the amendment of the plaint and not from the date
on which the plaint was originally 'presented. Taking the latter
date as the one on which the suit was instituted, it is clear that
it was within timé under article 144 of Schedule II of the
‘leltatlon Act. ‘

- We are unable to accept as a sufficient ﬁndmcr the Jomt Judge’s .
:statement that there is no doubt, on the evidence, that the defend-
ant is in possession of the building site in respect of which an
injunction is sought. The fact is disputed, and the Joint Judge-
should have given the reasons which led him to the GOHC].IIDIOD.
gat whlch he has arrived.’ ’

e

v We must now reverse the decree of the lower appellate Court
;and remand the appeal for a fresh decision, having regard to the
‘above remarks. Costs of this appeal to follow the result.

Decree veversed and case sent back.

'(.1) 9 Bom, H. C. Rep., at p. 38.
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Before My Justice Jardine and My, Justice Ranade.
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Pmotzca——l’racedm "6~ Plaint—Alternative reZze;ﬁs-—-Partztwn——Fmd ings of fact
unaccom_panwcl by reasons—Not conclusive in second appeal—Second appeal.

The plamtxif sued to recover possession of the northern half of a certain plot
of land, alleging that it had fallén to his share at a partition' made in 1887, and
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that he ‘was illegally d1spossesse(1 thereof by the defendant in’ 1890.- I—Ie also
prayed, in the alternative, that if the alleged partition were not: proved, the. land
should be partitioned, and his share awarded to him. The suit was dxsmlssed by
the lower Courts on the ground that the alleged partition was not proved and that;
no order for- partxtmn could be made in the face of the plaintiff’s distinct allega- 2
tion that it had already taken place,

Held, that the plaintif’s allegation of partition did not preclude him from:
seeking the alternative relief on the strength of his general title. =

Held, also, that where no reasons are given by a lower appellate Court for the "

conelusiong arrived at, such con Tucions cannot he accented as Tmm'l Fmrhngq nf .

aa Olatius vl G

fact in second appeal.

" SECOND appeal from the decision of C. €. W. Macpherson,
District Judge of Belgaum, in Appeal No. 61 of 1891. ‘

The plaintiffs sued to recover possession of the northern half
of certain land (Survey No. 42), alleging that- this northern half
had fallen to their share at a partition between them and defend-
ants’ father in 1887, and that they had been dispossessed in 1890
in execution of a Mamlatd4r’s decree in a possessory suit. The
plaintiffs also prayed, in the alternative, that if the alleged
partition were not proved, the land should be partltloned and
2 moiety thereof awarded to the plamtlﬁs. oy

The Court of first instance rejected the plamtlﬁ's clalm h91d~

-~ 1L,
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“the: land, ‘being service vatan land, was not liable to partition. "

~ This d9c1s1on was confirmed; on appeal, by the District J udO'e,

““The pomts for determina.tion appear to be—
(a) Have plaintiffs proved that the land in dispute fell to themon a partltmn ?
(%) If not, should a partition be ordered ? A
{c) Apart from the alleged partition, have plamhﬁ's proved a title to the land in.
-dispute ? : ‘
My ﬁndmg on all the three points is in the negative.

“ Exhibit 'X the partltlon-deed relied on by plaintiff, is unregistered, and therev

‘canbe no doubt that the property to which it refers is worth upwards of Rs. 100.

sevrevesaeeresessenn. This  being so, . it follows that -the deed, which may or may
_can be genuine, is inadmissible for want of registration, and oral evidence of its.
terms is likewise madmlsgxble. Plaintiff, therefore, cannot prove pa,rtltmn. _
. ¢¢ As regards point (b), a Court could not order partition in the face of pla.mtlﬁ’ .
distinet allegation that it had alre*xdy taken place, . 5
“ As regards point (c), there i is no satisfactory evidence that plamtx&’ WaS ever in

possession of the land in dispute, or that he has any title to it,”’



Ao-amst this decision the plaintiffs preferred a second appeal to

f’the High Court.

Mahddeo Bhdskar Chaubal for appellants :—Our allegation of
f‘partltlon does not estop us from claiming partition in the alter-
native. We put forward the alternative case from the be@m-
‘ning. Having failed to establish the alleged partition, we are
,entltled to fall back on our general title, and claim the alterna-

tive relief—ZLakhshmibsi v. Havi bin Rdvji®; Maidin Séiba

‘v, Nrmnpn(") Rdj Kishorve Bhuddur v. Huree Mohun® : Skivrdm

. Ndrdyan®. The lower Court’s finding on the question of

i'possessmn is not accompanied by any reasons. It is, ‘therefore,
not concluswe in second appeal—Kamat v. Kamat®,

- Mahdder Chimndjt Apte fori respondents -—Plammﬂ’.alleffes
that a partition took place in 1887. If this be true, then he

is not entitled to demand a fresh partition except on the ground -

“of mistake or fraud. - He does not rest his case on this ground.
'Nor does he say ‘that the land in dispute was left undlwded ab
the time of the alleged pa,rtltlon His case is that he got posses-
" sion of his share, and was then ousted.  Such ouster does not
“entitle him to claim a fresh partition. If he were allowed tosay
,that there was no partition, then the present suit is defective.
'Ho musb seek partition of all the joint property, and not merely
of the land  in “dispute. - He must brmg into" hotchpot the

family property which is in. his possession. The plaint con-

tains two inconsistent reliefs neither of which can be granted—

' Mahomed Buksh Khin v. Husseini Bibi® ; see O’Kmealy 8 Notes ',

on Civil Procedure Code, p. 97, 4th edition. .
. RANADE, J.:—In this case, the appellants  (origival pla1nt1ﬁ's)

_brought this ‘suit to recover possession of the morthern half of

Survey No. 42, which was admittedly shetsanads service land
dnd which plaintiffs claimed had fallen to their share in a parti-
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.The defendants ‘dispossessed. the plaintiffs i in execution of a Mérm.
latddr’s decree in a, possessory suit in 1890, Plaintiffs claimed
_. Rs 100 as proﬁts of then: share of the land for three years, and the

® 9 Bom, H. C, Rep., 1 .~ OLLR,5Bom, 27
. @LL.R.,7Bom, %, " )L L. R., 8 Bom., 368,

(3) 19 Calc. ‘V R;, 190‘ : " . “ ©) L. R.,. 15 1. AI’ 81.
B2008—3 | "

‘1894,
© NiNca’PPA’

v, Tl
SHIvA'PPA’,



- Nixahepa
o toe

_Smviepa, -

ey -

THE INDIAN LAW REPORTS. [VOL. XIX.

plaint contained an alternative prayer that, in case the partition

:" alleged were nob pro oved, the claim might be treated as one seekmo?if
~ apartition of theland. Defendant No. 1 denied the alleged pa,rtl-i
“tion of 1887, and contended that separation had taken place twentyf-

five years ago. . Plaintiffs obtained no share in the land in dlspute,'
which was, moreover, service land, and as this service Was_"
rendered by the defendant No. 1, he alone was entitled to the
posqessmn of the land. The Court of first instance held that the’

P&TUIDIOH aeeu OI .I.OOI was maumlbblmt 111 evuwut,e, as 1D Wab 1101""

 registered. It further held that as the land was service land

it was not subject to partltlon This decree was conﬁrmed 1n
appea.l by the District Court, which held that the partition deed

- was 1nadm1ss1b1e in ev1dence, and that no oral evidence could e’

received also on the point. It farther held that as plaintiffs
admltted a previous partition, no fresh partition could be ordered ;
and, ﬁnally, that plaintiff had failed to prove h1s title or hls'
alleged possessmn of the land.

In the appeal before us, the appellants’ pleader contended thati
the partltlon-deed was improperly held to be inadmissible’ in

“evidence, and that it could be at least used to prove plalntlffs ﬁ'

alleged possession. . It was further contended that as plaintiffs’
plaint had contained an alternative prayer, the lower Court’ of

appeal was in error in holding that partition could not be

ordered in this suit. Lastly, it was urged that as.the lower
Jiannan A A0 3. 1.1

_UOU.I.U had buu.uucu.u.y Q1sposea Or viae 1asuv ‘GWU PULqu, une ]uug-

ment was defective,

- To take up the last point first, there can be no doubt that 1£
Would have been far more satisfactory if the lower Court of
appeal had decided ‘the points () and (c) in’a less summary
manner, and had given reasons for its conclusions, This Court
has laid down in Komat v. Kamat ® and Roghundth v. Nilu®
that when no ‘reasons are given for the conehlsmns arrived at,
such conclusions cannot be accepted as legal findings of fact, 1n'v

'second appeal. - In the present case, plaintiff’s allegation of a par-

tition effected in 1887 was held by the lower Court to: preclude
hlm from seeklng an order: for partition under the alterna,twe

prayer contained in- his plaint. We do not think plamtlff’s
- @ L L R., 8 Bom., at p. 370. @I, L R, 9 Bom, 472 at p. 454,_
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_allegatmn of pa,rt1t10n was necesqarﬂy attended by any such con-
sequence. In g similar case, viz. Rdy Kishore v. Huree M ohun®,

fhls third share, and failed to prove it, the Courts allowed him

1o recover Jjoint possession as before. Inthe present case, defend-.

ant N 0. 1 expressly admitted the fact of the double partition

in his depos1t10n, Exhibit 34. He stated therein that plaintiffs-

had .'s}eparated twenty-five years ago, and that afterwards. there
was a reunion, and as plaintiffs were minors, defendants’ -father’
‘managed the shares both of plaintiffs and defendants; and that
ﬁna,lly there was a division of house and lands about four years ago.
‘Defendant No. 1 thus virtually admitted the statements in the
plaint in respect of all the other property, and his contention
was limited solely to the land in dispute, which he stated had
never been divided, but had been held by his family in lieu of
‘service, as representing the eldest branch. It was, therefore,
‘necessary for the lower Court of appeal to discuss the evidence
about plamtlﬁ’s alleged possession and general title to the land,
“and it erred in disposing of the case on the ground that the
‘plaintiff’s admls::lon of partition precluded him from seeking the
‘alternative relief on the strength of his general title.

'Tha’o relief, it may be nientioned is not ‘inconsistent with the
prayer for recovery of possession. In Story’s Equity- Pleadings
(sec. 41, p. 37) the rule has been stated as follows:— It has been

" £ 4.
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‘particular relief, to which the plaintiff thinks himself entitled, will

be sufficient; and that the particular relief which the case requires-

may at the hearing be prayed at the bar. This as a general rule
~méy be true; but it is not universal. Thus, for example, an
injunction w111 not ordmarﬂy be granted under a prayer for
'general relief ; but it must be expressly prayed because the
defendant might, by his answer, make a different case under the
general prayer from what™ he would, if an injunction were
spec1ﬁcally prayed. So a writ of e ecceat regno will not ordina-
rily be granted unless expressly prayed for in the bill.” Tt has
“been . accordingly ruled that inconsistent assertions of fact cannot
Jbe permitted either in the plaint or in the pleadings, but that

M 19 Cal. W, R., 195,
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on the same bams of facts, two distinct titles may be put. forth-—-~_

‘See Chovd Kard v. Isa bin Khalifa® and Malomed Buksh K/zmzf;
'v. Husseini Bibi®.  Plaintiff’s principal claim was for a share’

of the land, a definite ndrthern share if the alleged part1t;on

~was held proved, oran equal share if no such partition was. ad-’

mitted. In the present case the fact of the second partltxon is

- 'not denied by the defendant. His contention relates solely to:

the impartible character of the land in dispute by reason of its

being sérvice land. There was, therefore, no 1ncons1stency m“
plaintiffs’ claim. '

- The partition-deed on which plaintiffs relied, was very propetly-
held to be inadmissible in evidence, as both the value of the

entire property and of plaintiffs’ share in it exceeded 100 rupees.

The questions of plaintiffs’ alleged title to the Jand md»pendently

,of the partition of 1887, and the impartibility of the land as be-
ing service land (on which latter point the -Court of first instance
rejected plaintiffy’ claim), were not at all considered by the lower

Court of appeal. . It virtually disposed of the case on a prelimi-

nary point which did not cover the whole of plaintiffs’ claim.

Under these circumstances we think that the ends of justice will
be best served by a remand of the case back to the lower Court of
appeal under section 566, with directions that it should record
its findings with reasons on the question of possession aud.title,
and the impartibiiity or otherwise of the land in dlspute ' I
shoulcl return t,nese findings in the course of three months. =~

) Case remanded
. L L, R.; 1 Bom,, 209.  @L.R,I5LA, 8L..

' APPELLATE CIVIL.

Bpfm'n My, .Trushcp Jardine and Mr. Justice Ré de.
TRIMBAK RA'MRA'O DESHPA’N DE (om:GmAL PLAINTIF!'), APPELLANT,
N GOVINDA (omanmr. DEFENDANT), RESPONDENT.*

C'ml Procedure C’ode (Act XIVof 1882), Sec. 244 (c)~—Claim to attached proparty
- —QOvrder in execution procecdmgs-—S’epa: ate swit-—Hwecution of decrce

Tu execution of 2 decree passed against the plaintiff certain property. in hls
pos&e_saion was attached. Thereupon he laid claim to the property, on the ground

_ #Second Appeal, No, 718 of 1892,



