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neceésary ‘that the procééding should be a proéeeciillcr'in execu- -
tion, Under the provision of section 20 of the Dekkhan Agr1-}

. culturists’ Rehef Act an - order for ‘Instalments can be made ‘at

any time.

. [Sareext, C. J .:—Such ‘an application must be made to the
Court which carries out the decree:] -

We ‘made an application to that Court, but it referred“u's':‘td

this Court, as the final decree was passed by this Court in second
appeal. '

SareENT, C. J.:—~The applicant in this case asks for an order
under section 15 B of the Dekkhan Agriculturists’ Relief Act
_that the amount payable by the mortgagor shall be payable by
instalments. - Such an order, if it can be made at all under tlie
circumstances of this case, as to which we express no opinion,
can only be made as ]’xping one in ¢ the course of hrnnppﬂinaq
under the decree” 4. ¢., by the Court which carries out, the
decree. Such is the view taken by West and Nénébhm, JT; % m'
Guldbpuri v. Pdndurang®. I must, therefore, dlscharwe the
vule, and dismiss the application with costs. ,
| | ) Rule discharged.:
P, 3., 1886, p. 142, : R

APPELLATE OIVIL,

Before Sm Charles’ ba'rgem, At., Chief Justice, and Mr. Justwe ﬁuuon.

PATEL MAFATLA'L NA'RANDA'S (ORIGINAI. PrLAINTIFF), APPELI.A\'
" p. BA’L PARSON 41145 BA'T ITOHA AND OTHERS (ORIGINAL DEFEND-
ANTS), RESPONDENTS.*

Wlll—C‘e? tz_ﬁcafe—vlle’gcllaiwn VIII of 18"7—Amendment of plamt——Lumtatzon—-
- Limitation Act (XV of 1877), Sch. II Art, 144,

A nlamtlﬁ‘ can sue to establish his title undera wﬂl without producing ‘a’ certx-'

' ﬁca.te under Regulation VIII of 1827,

Mulchand v. Motichand() distingunished.

For the purposes of limitation a suit must be considered to lave commenced

. from the date on which the plaint was originally presented, and not ﬁom the date
of its amendment-‘ '

* Second Appeal, No. 727 of 189...
(1 9 Bom, H. C, Rep., 37,



T'l:,:.:‘_\S-EéOND appeal from‘ -the - decision of-J, J. Heaton, "ACting

. ’J oint Judge of Ahmedabad, confirming the decree of Rdo Bahddur =~

Lzﬂshankar Umidshankar, First Class Subordmate Judge of
'. Ahmedabad

| .:One Mansukh Nénébhal died on the 25th November,” 18'78
‘-hawng made a will appointing the plaintiff his executor. He

-left him surviving a widow (defendant No. 1), two daughters.

,' ‘(defendant No. 2 and another who was not a party to the sult),

L N~
-d«.LlU. Lu.b bUI.l'J.L[‘idaW \(..[ti.lt}llubbﬂ.b 4N U, U]

-The plaintiff applied for a certificate under the will according
to Regulation VIII of 1827, and his application was granted by

- the District Court on the 26th July, 1879, but he did not take
- out the certlﬁcate

% On the 12th October, 1881, the plaintiff served the defendants
wﬂ;h a notice calling on them to deliver up to him Mansukh’s
' 'Iifbpérty which was in their possession, and they having failed to
“‘do so, he filed the present suit in 1890 to recover possession from
“them of a house and for an injunction restraining them from
obstructing him in erecting a building on a certain piece of land.
- Subsequently, on the 15th August, 1891, the plaintiff amended
- the plaint by limiting his elaim for possession to the upper story
.of .the house only, as under the will the first defendant had a
~ right to reside on the ground floor for her life,

A:L'A.A;!n \ A 1T and O (Lo T T e mand Tl T4 e L wrnfer
.IJU.I.UI].U.GJI ANUD., 4 alll g, Uil Wia0Ww anua ud.vu”'llbel. lt:bp culvely

of Mansukh,r ephed (inter alea) that the claim was time-barred ;that
‘the plaintiff could not sue without producing a succession certi-
ficate, and that as the first defendant was already in possession of
“the site on which the plaintiff wanted to erect a building, the
claim for injunction would not lie '

.. Defendant No.'3 disclaimed anV 1ntelest in the ‘propertv n
| smt

- The Subordinate Judge dismissed the suit, holdmo* that the
“dlaim was not time-barred ; that under the will the plaintiff was
¢ ot entitled to obtain possession of the tpper story of the house ;
~that the suit could not be maintained without a certificate under
. Regulation VIII of 1827 ;and that as the plaintiff was not in

1894,
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. 18%. " " posgession. of . the building site, the. claim for inj un'ei;io;r:weuld'j;
PATEL not lie.
MAraTIA’L ' . o
Na’ RA\me_i On appeal by the plaintiff the Judge confirmed the decree..on
o 34 I the grounds (1) that the claim to the upper story was time-barred :

PAP'SO\' : nnﬂpr article 144, Schedule II of the Limitation Act (XV of 18/'7\ 4

QivaaTv A2 P A AN SR ASS 1A AdrriraviNiVANT AL LAty

the suit being held to have been instituted on the day the plaint
was amended,—that is, after the lapse of twelve years from .the.
death of Mansukh ; (2) that, according fo the ruling in Mulchand:

v. Motichand®, the suit would not lie without a certificate of

heirghip or executorship; and (3) that the claim for m.]unctlon,
with 1espect to the building site could not be g1a.nted as the mte,
was in the possession of the first defendant. Wlth respect to the
injunction, the Judge stated as follows :— =

“ There is no doubt, on the evidence, that the defendant _widdw"-’f
is in possession of the building site in respect of which an injunc-+
tion is sought. Therefore an injunction cannot be granted.”.

- The plamtxﬁ preferred a second appeal.

Ganpat Saddshiv Rdo for the appellant (plaintiff) :—We. con=
tend that no certificate under Regulation VIII of 1827 .is. ne-
cessary for the maintenance of the suit. This is. not a sﬁii‘f to
recover a debt due to the testator. Next, we say that it - 18
not necessary for an executor appointed under a will to obta,m
a probate.

The suit is not barred. . The time of limitation must be recLoned
up to the date on which the suit was filed, and not up to the da.y
on which the amendment of the plaint was made— Rdém Ldl v.
Harrison'®; Khem Karan v. Har Daydl®; Mengur Munder v.
Bdboo Huree Mohun'®,

© Motilal M. Munsha for the responaenn (deféndant) :—In the

plaint as it was originally filed the plaintiff did not set up a
title under the will. . Subsequently by the amendment he souorht
to recover the property as a lerratee under the W111 The amend—"f
ment cha,ncred the ongmal nature of the suit. The Judfre W&Sh

(1)9BomH CRep,?J .. (LI R, 4 AL, 37,
@ I1.I.R,2 All 832 . L © ) 23 Cal. W, R, 447,

2
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.therefore right in holding that the suit was instituted. on the 1894,

day the plaint was amended. | PaTEL
SARGENT, C.J..—We think that the Joint J udge was in error liv\ifﬁz;f;

m,holdmg that the plaintiff could not establish his title under ~ g-.-
the will without producing a certificate under Regulation VIII @ Pagsox.
ﬂf 1827 * The decision in Mulckand v. Motichand® was in a
case in which the plaintiff was suing to recover debfs due th
estate of the deceased and is not applicable to the present ¢

TKT .-Jn.\ ARt A Y AL IR PN Yoo wWrono
YY € G1I'¢ aiS0 Ul. UP.I.LUULI UUdb ULIU 'JUIU.U uuugc Was ¥ é_,

holding that for purposes of limitation the suit commenced from :
the date of the amendment of the plaint and not from the date
on which the plaint was originally 'presented. Taking the latter
date as the one on which the suit was instituted, it is clear that
it was within timé under article 144 of Schedule II of the
‘leltatlon Act. ‘

- We are unable to accept as a sufficient ﬁndmcr the Jomt Judge’s .
:statement that there is no doubt, on the evidence, that the defend-
ant is in possession of the building site in respect of which an
injunction is sought. The fact is disputed, and the Joint Judge-
should have given the reasons which led him to the GOHC].IIDIOD.
gat whlch he has arrived.’ ’

e

v We must now reverse the decree of the lower appellate Court
;and remand the appeal for a fresh decision, having regard to the
‘above remarks. Costs of this appeal to follow the result.

Decree veversed and case sent back.

'(.1) 9 Bom, H. C. Rep., at p. 38.

‘A’PPELLATE CIVIL.

Before My Justice Jardine and My, Justice Ranade.

ATINIADPA? sun anzamann IonTareat Praivmrerel APPRITA NTR, 1, .
AVdiyUia L il A any Auu;nnn- A\VIDNAUISN AL & MAIDNARTLD )y Al L L2328 28 L5y o . 1894
.

SHIVA PPA’ AND OTHERS (ORIGINAL DEFE\DA\TS), RESPONDENTS.* April 16

Pmotzca——l’racedm "6~ Plaint—Alternative reZze;ﬁs-—-Partztwn——Fmd ings of fact
unaccom_panwcl by reasons—Not conclusive in second appeal—Second appeal.

The plamtxif sued to recover possession of the northern half of a certain plot
of land, alleging that it had fallén to his share at a partition' made in 1887, and

% Second :Appeal; No. 666 of 1892,




