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Before Sir Charles :S‘cwgent, Kt., C’hz‘ef Justice, and Mr. Justice PFulton:

BHA'GIRATHIBA T, Arpricaxt, v. HARI RA'VJI CHIPLUNKAR,

QPPONENT. ¥

A.Dekkkan Agriculturists’ Relief Act (Act XVII of 3879), Sec.'15 ’Bf‘-—-DLci ee

Jor redemptiona~Order for the payment of moncy within a. certain pcmod
—Application for payment by instalments—Order fo be- made in the course qf

procwa ng&' wunder the at;cn,c, that w, uJ the Court w.'uu’i uw yi68 Ght Jt’v doul w. . fk ’

In a redemption suit under the Dekkhan Agriculturists’ Relief Ac (Act XVII

_of 1879), : the Court having passed a decree for the payment of the mortgage

* . amount within a certain period, and the decree being confirmed in second a.ppea!

the mortgagor after the expiration of the time for redemption specified in the

'Vdecree applied to- ‘the High Court for an order for the payment of the amount by

instalments under section 19 B of the Dekkhan Agncultunsts Relief Act (XVII‘ :
of 1879). -

Held, that such an order could only be made in the conrse of the’ proceedmg% R
under the decree, that is, by the Court which carries out the decree.

Guldbpuri v. Pdndurangt)) referred to. -
THrs was an application made to the High Court under the

following circumstances :—

The apphcant as an aﬂrlcultuust sued for the 1ed_empt-10n of
certam property, and obtained a decree. The decree directed her

_to pay the sum of Rs 2,800 to the opponent within six months

"Tha de

from the date of the deeree, or, in default, to be for ever foreclosed
was ccnﬁt nad in gerond thaﬁ] by the Hi rr}'s ﬁmwi‘
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* Civil Application, No. 12 of 1894. ,
+ Section 15 B of the Dekkhan Agriculturists’ Relief Act (Act XVII of 18{9) —

15 B. (I) The Court may in ite discretion, in passing a decree for redemptmn,
foreclosure or sale in any suit of the descriptions mentioned in section three, clause
() or clause ("), or in the course of any proceedings under a decree for redemption,

H o
A AL \L\J\.: v

._.x:l

. foreclosure or sale passed in any such suit whether before or after this Act comes

into force, direct that any amount ‘payable by the ‘mortgagor under that decrée
shall be payable in such instalments, on such dates and on sucn terms as to the
payment of interest, and, where the mortgagee is in possession, as to the a;ppropm-
ation of the proﬁts and accounting therefor, as it thinks fit, :

@ Ifa sum payable under any such direction is not paid when due, the Court-
sha.]l except for reasons to be recorded by it in writing, instead of making an order
for the sale of the entire property mortgaged or for foreclosure, order the sale:of
such portion ouly of the property as it may think necessary for the realization ' of
that sum, - ' o
‘ (1 p.J., 1886, p, 142,



The applicant failed to procurd funds to satis fy the decree,and

the period of six months expired. She now applied to the High

Court to extend the period for six months more, or, in the alter-
‘mative; to make the decree payable by annual instalments of

Rs. 400 each under the provisions of section 15 B of the Dek- -

khan Agriculturists’ Relief Act (Act XVII of 1879). A rule nisi

was . granted calling upon the opponent toshow cause why the

prayex m the application should not be granted.

.Uajz Abcm Khare for the opponent showed cause :—The appli-

catlon was not made until the six months given by the decree
had expired. ' It could not, therefore, be entertained Once the

period had elapsed, there swere no proceedings “in the courss of .

g.i.x‘vhich' ” the order could be made. Suchk an application ought
-to be made pending proceedings under the decree. The period

‘r,q-lven by the decrece having expired, the mortgage is fore-
(closed———Ladu, Chimdji v.” Bdbdji Khanduji®; Datto Ndrdyan

. Balwant Ndriyon®. An application for instalments should
.,‘ne made in the course of execution proceedings to the Court which
executes the decree. A separate application like the present
cannot be entertained —Quldbpuri v. Pindurang®.
ékwmm V. Bhandirkar, for the appheant in supporb of the
Tlun:? "—_l. 116 pcuuu Ul. bl)\. lllULlUll.b lllbuUlUuﬂU. U.l blle ueu.t:e Bhplreu
;durm« the Christmas vacation, and we presen ted the application
“on the first day on which the Court re-opened.” The application is,
'theletore, within time-—Peary Mohun Azcb v. Anunda Charan®.
The applicant is an agriculturist, and as such she is- entitled to
‘the benefits conferred by the Dekkhan Agricultarists’ Relief Act

_unde1 which there is no foreclosare.

- [SarcExT, C.'J., referred to Shankardpd v. Dindpa®. The
,’,_d‘ecree being exhausted by efflux of time, there are no proceedings
;{under the decree before the Court.] .

" The decree had not exhausted itself when we made the appli-
_cation, because it was made on the day the Court re-opened after
‘the vacation. We submit that, if an order for instalments be
“now made, it will be a proceeding under -the decree. It is not

() 1, L. R., 7 Bom., 532. ® T.J., 1886, p. 142,
@ T. ., 1885, p. 245. " @ LLR., 18 Cale, 631

® L L. R, 5Bom 604,

1864,

BrA'GI- . .

RATKIBAI ’

Harx BA VJI
CHIPLEN-
' XARy



1804,

. BuaA'gi-

" RATHIBA'I
HariRa'vaz
CHIPLUXN-
KAR,

1894,
April 16.

neceésary ‘that the procééding should be a proéeeciillcr'in execu- -
tion, Under the provision of section 20 of the Dekkhan Agr1-}

. culturists’ Rehef Act an - order for ‘Instalments can be made ‘at

any time.

. [Sareext, C. J .:—Such ‘an application must be made to the
Court which carries out the decree:] -

We ‘made an application to that Court, but it referred“u's':‘td

this Court, as the final decree was passed by this Court in second
appeal. '

SareENT, C. J.:—~The applicant in this case asks for an order
under section 15 B of the Dekkhan Agriculturists’ Relief Act
_that the amount payable by the mortgagor shall be payable by
instalments. - Such an order, if it can be made at all under tlie
circumstances of this case, as to which we express no opinion,
can only be made as ]’xping one in ¢ the course of hrnnppﬂinaq
under the decree” 4. ¢., by the Court which carries out, the
decree. Such is the view taken by West and Nénébhm, JT; % m'
Guldbpuri v. Pdndurang®. I must, therefore, dlscharwe the
vule, and dismiss the application with costs. ,
| | ) Rule discharged.:
P, 3., 1886, p. 142, : R

APPELLATE OIVIL,

Before Sm Charles’ ba'rgem, At., Chief Justice, and Mr. Justwe ﬁuuon.

PATEL MAFATLA'L NA'RANDA'S (ORIGINAI. PrLAINTIFF), APPELI.A\'
" p. BA’L PARSON 41145 BA'T ITOHA AND OTHERS (ORIGINAL DEFEND-
ANTS), RESPONDENTS.*

Wlll—C‘e? tz_ﬁcafe—vlle’gcllaiwn VIII of 18"7—Amendment of plamt——Lumtatzon—-
- Limitation Act (XV of 1877), Sch. II Art, 144,

A nlamtlﬁ‘ can sue to establish his title undera wﬂl without producing ‘a’ certx-'

' ﬁca.te under Regulation VIII of 1827,

Mulchand v. Motichand() distingunished.

For the purposes of limitation a suit must be considered to lave commenced

. from the date on which the plaint was originally presented, and not ﬁom the date
of its amendment-‘ '

* Second Appeal, No. 727 of 189...
(1 9 Bom, H. C, Rep., 37,



