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Pe:slmd v. Santo Pershdd® and Prem Sukh . I nd'ro Nath@)
1t ‘was’ apparently assumed that an. appeal would lié against an
_"order made under section 136, We ought, therefore, we think,:
-1n this state of the authorities, to hold that an appeal does, Jie
" against the . ofder in question, and- must discharge the. order of.
that Court, and remand the appeal for decision accordmg to law,
- Costs to be costs in the cause..

SRR Orclev dzscharged

() 1. L. R,, 10 Cale., 505. . (") I L. R 18 Cale., 420, .
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FULL BENCH.
Beforé M. Justice Jardine, Mr, Justice Farran and My, Justice Rénade.

VIRUPAKSHA'PPA’ (or161SAL . OrpoNENT No. 1), APPELLANT,
v. NILGANGA'VA (ORIGINAL ApPLICANT), RESPONDENT.*

_Guardmn and Wards Act (VIII of 1890)—Minor—Minor co-parcener in &

joint Hindu family’ goperned by the Mttccl»sﬁam luw-—G’u<m dmnskzp-——-Hmdn
law ' : . I
ﬂ'nr]m' Act VIIT of 1890 a mmrdmn cannot he’ annmnfpr’f to Hm property of a

minor who is a member of a joint Hindu family: governed by the Mlt{),ksharm law,
and possessed of no separate property. A guardian of the person of such a minor
may be appointed under the Act. :

- Arppai from.the order of V(,ﬂka.ma.o R. Indmddr, Assistant

Judge of Bljapul m Apphcatxon ’\To. 30 of 1891 under Act VIII
-of 1890.. S S e

" The petztloner N 1loano'am a,pphed under Act VIII of 1890 for
a certificate of guardianship to the persons of her minor sons.

“She also prayed that a certificate of administration, in respect ‘of -

~-the ininors™property, be issued either to the Collector or to the
“.opponents Virupaksha and-Sidddppa, the former of ‘whom was

" ‘the step-brother and the latter the first cousin of her minor sons.
“She alleged.that the minors were entitled to property worth"
" Rs. 55,000 ; that the minors and the opponents were members:of.

a JOlnt Hmdu famﬂy ;' that the whole of the fa.mﬂy pmperty was:
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in’ the possession of the opponents ; and that the opponents Were;
given up to vicious habxts and had been wastmg and mlsmanacrmm
tho common property.

Opponent No. 1, Vlrupaksha contended ( inter alza) that the'
minors’ Dronertv being an undivided share in joint fa;rmlv mo-
perty, the Court had no power under Act VIII of 1890 to appomt
a guardian in respect of such property

Om)onent No. 2 Siddéppa, stated that he was not in posses-
s1on of the minors’ shave of the family property.. . . . i

_ The Assistant J udge ordered that a certificate of oualdlanshlp

| should be issued to the petitioner with respect to the persons of
‘her minor sons, and to the Collector with respect to all the family

property in the possessmn of opponent No 1 in which the minors
had shares. :

- Against this order, ‘opponent No. 1 appealed to the High Court

The appeal was at first heard by a Divisional Bench (J arqu;—
and Rénade, JJ.) and then re-argued before a Full Bench
(Jardine, Farran and Rénade, JJ.) .

* 8hdmido Vithal for appellant :—The questicn in the present case’
is, whether a guardmn can be appointed under Act VIII of 1890 foi'
a minor who is a member of a joint Hindu family and possessed of
no separate property. Under the Bombay Act XX of 1864as well as
under the Bengal Act XL of 1858 it was settled law thata guardlan
could not be appointed to take charge of the minor’s undivided
share in family property, the reason being that one member of &
joint Hindu family has not such an interest in the joint proper_ty-

as is capable of being taken charge of and managed separately

—8hivji Hasam v. Datu Mérji®; Gurdckdrya v. Svamirdydchd~
ryd® ; Narsingrdv Rdmchandra v. Venkdji Krishna®; Lakshomi~
bai v. Govind®; Sakhdrdm v. Motirdm® ; .Bhaafw thibdi v. Sadw-

shivr dvl Kalzdws V. Pr(mshmﬂmﬂ” Ohitagcm v. Ramchandra® ; 3

Ram Ohunder Chuckerbutty v. ijonath(‘” Sheo .Nundu'n Sing Jll,

‘_'A -(1) A2 Bom H. C, Rep o281, 4 P. J. for 1883 p. "4.
‘ --f%?‘l. L.. R., 3 Bom., 431.. : (6 Ibid., 1o 155. L
-aw T 1yR, 8 Bom,, 305, T, J, for 1884, pe 8.

Ly P-., J. for 1874, p. 143. (9 P, J. for 1886, re 275,

@ 1. L. R., 4 Cale,, 929,
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Y. .M uSsamut Ghunsam 1’ Coerce®.  No doubt the decison of the

anv Councll in Doorga Persad v. Kesho Persdd Singh® Woulcl

seem to show that the Court has the power t6 appoint a guardmn‘

for a minor co-parcener. But, as pointed out by this Court in
Nar singrdv v. Venkdji®, the Privy Council did not consider, in

.Doorga Persad’s case®, the general principle of the Act with.
reference to the estate of an undivided Hindu family, and ‘their

observations must be read in connection with the particular case
then under consideration. If the Legislature had . intended to
alter the law as interpreted by our Courts, it would have said so
in express terms. On the other hand, the provisions of sections

28, 29 and 34 of Act VIII of 1890 clearly show that the Act does
not; contemplate the appointment of a gnardian in the case of a’

minor co-parcener governed by the Mitdkshara law. See also
~ the report of the Select Committee on the Bill (Gazette qf India,
“January to June, 1890, Part V, p. 77).. The ruling in: Shdm
 Kuar v. Mohanunda Sahoy“’ completely supports my conten-
. tlon ' '

' N. G. Chanddvarkar for respondent --'Under the Hindu law .

~ the sovereign as parens patrie is the legitimate and supreme

guardlan of the property of all minors—1 Strange’s Hindu Law,
- 71; MacNaughten’s Principles and Plecedents of Hindu Law,

p. 104; West and Biihler’s Digest, p. 672, The sovereign dele-
- gates his a.uthorlty in this respect to the minor’s nearest relallves
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as representing the sovereign, has no jurisdiction to guard the
-property of a minor who is a member of a joint Hindu family.

Very strong authority would be needed to exclude such ju-
risdiction. The report of the Select Committee regarding the
omission of section 17 in the original Bill does not imply that the
Legislature meant to depmve the Courts of their jurisdiction in
such matters. Specific words are required to exclude their juris-
diction. Section 7 of Act VIIT of 1890 is wide enough to cover
a case like the present, while section 19 does not exclude it. The

‘cases cited do not show that the Court is not competent to ap-

point a guardian for & minor member of a joint Hindu family,

" @ 21 Cdle, W. R., 14, < (3 I L. R., 8 Bom., 395.
@ LR, 9L A, 27, (9. L.L. R, 19 Cale., 201.
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They me1ely show that it is not expedlent to appomt a oruardnn‘
for such a minor, - As to the argument that in a joint Hindu
' family a minor co-sharer bas no property to be taken charge'
of, T submit that he has some interest at least in the famﬂy'
property, and that interest the Court can, and will; pro-
tect by appointing a guardian. Take the case of a Hindu family
consisting of a father, uncle and a minor son. Suppose the
father ‘and uncle collude and dlss1pate the estate, how -is the

mlngrq 1n+ovnq+ {'n hn n'rn{'nn‘l‘ﬁﬂ ? 'Pho n’nhnv cannot anfavns
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partition against the will of his father and uncle—Apdj; Narkir
v. Rdmchandra®, and his interests may be seriously Jeopardlzed
if the Courts do not step in and appoint a guardian to protect

\hls share of the joint estate. If the cases cited for the appellant

proceed on grounds of expediency, is it not highly expedient; in'a
case like this, to appoint a guardian? Refers to Doorga Persdd v:
Kesko Persid® ; Bdbaji v. Sheshgiri® ; Saroda Soondurce Dossee .
v. Tarinee Churn Chowdizry(“ Slmdlzar v. Hirdlal®,

The judgment of the Full Bench was delivered by

" FARRAN, J.:—We are of opinion that the order of the Assista'nt'
Judge, F.P., appointing the Collector guardian of -the propert)
of the minors, must be seb aside, : '

" The Act, the applicability of which fo the case of a minor
formmo one of the members of an undivided Hindu family gov-'
erned by the Mitdkshard law we have to consider, is a consolidat-
ing and amending Act, and in order to understand its scope we
bucrht we think, to have before us a clear view of the state. of -

“the law at the time when it was passed. That law, so far as

Bengal was concerned, was contained in Bengal Act XL of 1858,
and for the Bombay Presidency in Act XX of 1864. Both Acts
have been, in regard to their application to joint Hindu . families,

4‘]’\0 G‘I'I“r‘\'!ﬂh“‘ (\{‘. 2] lrw\n Qﬂ?‘]ﬂ‘! ﬂ{" 111A1010] !‘]aﬂlc'lf\ho mhn ‘Rn‘nnn‘
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Act section 2, was as follows :—* The care of the persons of all -

" minors (not being European British subJects) and the charge ‘of .

theu propelty shall be subject to ‘the ]umsdlctlon of the- ClVlI‘.'

@ 1:L.R., 16-Bom., 29, - " ® LL.R. GBom, 093
@ L.R,9LA 2. . @ 6 Cal, . R.. 3; Mis. Rul
S ®.1. L. R., 12 Bom., 480, .



Comt ” The reason of tlns plOVlSlOIl not ab first sight apparent,
s e\plmned in Rdm Chunder v. Brojondth® to be that prior to
the passing of that Act, by the Regulations then in foree, the
" Courts were restricted from dealing, except by regular suit, with
the estates of minors. The Act tra,ve them a general Jurlsdmtlon

Uvet such estates. The Dumuay Act was similar. DECmOﬁ I ‘v‘v'as
this : « The care of the persons of all minors (not bean‘ European
British subjects) and the charge of their property shall vest m
the Civil Courts.” TUnder these Acts, now repealed, no person
was entitled to institute or defend a suit connected with a minor’s
s cstate of which he claimed charge until he had obtained a certi-
ficate of administration, except in the case of very small estates
.or when there was special cause for allowing it. Any person
havmo the right to have the charge of a minor’s estate under a
deed or will was entitled to such a cextlﬁcate, and the nearest re-
. lative of the_ minor had the next claim to 16, Failing these, the
Court was enjoined (if it thought it necessary for the interest of
~ the minor that provision should be made by the Court for the
charge of his property) to grant a certificate of administration to
“the Public Curator or other public officer, or in the case of land,
_to direct the Collector to take charge of it. The result of these
provisions, therefore, was that it became as a general rule in-

“cumbent on the Court on application made to it by any relative -

. or friend of a minor, or, in the case of land, by the Collector, to
grant a certificate of administration to the person having a pre-
ferential claim to it. The Court had also a discretion, in the

.absence of a preferential claimant, to entrust the estate of the -
mminor to the care of the Public Curator or of the Collector if
it considered it to be for the interest of the minor that such’
a course should be adopted. |

Under section 8 of Act VIII of 1890, the same persons have the
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‘a minor as under the repealed Acts, XL of 1858 and XX of 1864,

:and by section 7 the Court is directed to appoint or declare a

guarchan if it is satisfied that it is for the welfare of a minor that
- such an order should be made, but the appointment of a guardian

is not necessary for the purpose of bmnmng or defendmrr a sult _

(l)I L, R 4:Caic.,9 29,
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1894, (section 53). The Courb has now a discretion as to the appomt-
“Vraveax-  ment of a guardian. Under the last mentioned Acts it was in

SHA'PRA most cases obhrratory upon 1t to appomt one.
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“divided family governed by the Mitdkshars law had not such an
interest in the joint property as was capable of being taken charge
of and managed by the Civil Court or by a guardian appointed:
under Bengal Act XL of 1858 : Sheo Nundun Singk v. Mussamut
Ghunsam(l). The same view of the law was adopted -in. Bombay.

- The earliest reported case is to be found in the Printed Judg-
ments for 1874, and the same proposition has been affirmed, but
in different and it must be admitted not always quite consistent -
language, in a iong series of decisions ever since, - (See Lakshmi-
bdi v. Govind®, Shivji Hdsam v, Datu Mdvji®, Govind v. Moro
Ragundth®, Nardyan v.. Balwent®, GQurichdrya v. Svdmirdya-
chirya®, Sakhirdm v. Motirdm®, Bhigirthibdi v. Saddshivrdv®,-
Kdlidas v. Prémshankar® and Chhagan v. Rémchandra®®,) Tt
was at one time assumed that a different view of the law on this
subject had been taken by the Judicial Committee of the Privy
Council in Doorga Persid v. Kesho Persad W, See Babaji v. Shesh~
giri1® ; but in a subsequent case, viz., Narsingrdv v.” Venkdjis®,

it was pointed out that their Lordships of the Privy Council.
were not considering the question of the applicability of the Act
of 1858 to a minor under Mitdkshars,. law ; and the Court con-

~ cluded that their Lordships’ remarks must be taken to be con-
fined to the circumstances of the case actually before them which
were of a special nature, We are oursclves, after a careful exa~

y mination of the language of their L01 dships’ Judwment mchned
to adopt the same view.

_(1)_21'Ca1c. W. R., 143, ® I, L. R., 3 Bom,, 431, -

@ ¥, J. for 1874, p. 143. ' @ . J. for 1881, p, 24,

®) 12 Bom. H. C. Rep., 281 ® Ibid., 155,

@ Appeal No. 1 of ]875, decided 4th @ P, J., 1884, p. 8.
July 1876. : (o) P, J., 1886, p. 275.

(8) Miscellaneous Appeals 15 and 18 of . (DL, R,, 9 LA, 27, y
1875, decxded 28th February 1876. 131, L, R., 6 Bom,, 593,

3.1, L. R., S Bom., 395.



. It must, we thmk be admitted that the difficulties in the way

. -of. applymg the p1ox’1s1ons of the Acts to which we have referred
iin the case of a minor governed by Mltakshara law owning- no

. property, but having a co-parcener’s interest only in undivided
family estate, were very great. The Courts had held them to
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- 0C 1Nsuperable, . rrom vhe reporv oI viie oelect Lonnuiiiee on vne

- Bill, which eventually became Act VIII of 1890, it is -clear-that

. ¥hese difficulties, and the current of 'decisions upon' the subject,
“were present to the minds of the Lemslature when they . passed
_the Act (VIII of 1890). The Mitdkshard law remains unchanged
"The difficulties of placing a minor’s interest in family property
-under the charge of a guardian appointed by.the Court- eontinue
.as great as ever. The Legislature has not made any special pro-
vision to meet these difficulties. The question which we have to
.consider under these circumstances is whether the interest of a
~_minor in such property comes within the scope and intention- of
the Act as 1t at present stands worded.
“Now a oruardlan is defined to be a person having the care of

% % % ghe property of a minor: and we think that the Act
-does not contemplate the appointment of a guardian of the pro-

. perty of & minor unless the minor is' possessed of property and .

- of ?rnnnrl'v nnhn}ﬂn of . heing ‘l’qlrmr\ care of 'l—nr an qnhmnfpr]

vvvvvvvvvvvvvvv

-guardian. The application for the a.ppomtment of a guardlan
‘must state the nature, situation and approximate value of the
‘property (if any) of the minor. The words * if any ” are neces-
‘sarily introduced because the application may be for the appoint-
-ment of a guardian of the person only.” The appointed guardian
-of the property of a minor has certain defined prwﬂe(res and
powers and duties over and in respect of such property O*rantetl
to him and prescribed by the Act. -

1. He is entitled to such an allowance (if any) as the Court
“thinks fit ; or in the case of an officer of Government to fees to be
- ‘paid to Government out of the property of the ward, There is

_no provision in the Act for obtaining such allowance or fees from
: "the managing member of the joint family. | '

2. Heis bound to deal with the property as a man of plu-—"

B _dence }vould deal with his own.. .In the case of a Cc_)llector being
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-appointed, he can’ mmtga,rre or. charge it or. lease it for ‘a term

- exceeding five years without the leave of the Court, and in other

cases the.guardian has the same powers with the leave of the

_Court. - The Court can no doubt define and’ restrict the powers

of an appointed guardian in dealing with property of the jminor
(section 32), but this only in cases where the Collector is not the

_guardian. .-

3. The duties prescubed by section 34, clauses (a), (b) (c)

-and (d); are no doubt rendered optional with the Court to impose,

and might be dispensed with in the case of a' minor whose only
property is an interest in an undivided family estate, but the:

- provisions of clause (¢) are obligatory, and are wholly inconsistent,“

with the position of a minor in a joint family of the kind: we are’
eonsndermg 50, t00, are the provisions for the guardian account-— '-
ing (sections 85 and 36) and delivering up the property of the W'n'd :

- (section. 41 (3)). - In truth; if any of the powers or duties pref

seribed by the Act are exercised or performed by the guardian ‘of

-a minor having only. an interest in joint family property of this

kind, they would be exercised not over the property of the mir’;o_r;
but over the property of the family in which the minor is an unit.

- If the Legislature, having their attention called to this .subjecﬁ;

had intended to make provision for the case of .a guardian who
should have power -merely to watch over and safeguard the
interest of a minor in. joint family property, they would, we.

fth have 1'n‘!’rnﬂl‘lnnﬁ snecial nrovisions on the chkmnf and:

Aa VA URAIMVIAL WP VUARS i ¥ ASANT IS vaavw AL

given him spemal powers. As a matter of history we know from

.the report of the Select Committee that they did so in the.

original Bill, but omitted the clause in deference to the weight

“of authority.

The conclusxon we have arrived at from a con51derat10n of

the provisions of the statute would, therefore, seem to be in

accordance with the intention of its framers as declared when
it was passed. Tt is true that there is no special exemption im
section 19 of the case of a wminor baving only this species of in- -
terest in property from the provisions of the Act relating to ap-"
pomted and declared guardians; but if the Legislature adopted

“ the view judicially declared by the Courts that an interest of this
kind i is not property of which a guardian appointed by the Court:
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_.,»c‘:a,n take care, there would, we apprehend, be no need for the
. expression of such an exemption, There would be nothing on.

';'"Whi'ch the Act could operate, We cannot doubt but’ that they
~did adopt that view. This decision does not, in any way, prevent
~ the interest of the minor in joint famil y property being protected,

in the only way in which if imperilled by corrupt or bad manage-
~ment, it can be efficiently protected, by separation. See Mahdder

v. Lakshman®. The Collector or any one interested in the

~welfare of the minor can, if the circumstances warrant that step,
as next friend of the minor, file a suit on his behalf for partition,

‘and on establishing a case for partition ean have himself appoint- -

“ed guardian of the property, which may on partition fall to the
“infant’s share. To appoint a guardian for the purpose of consi-
_dering whether or not such a snit should be filed, does not, we
“think, fall within the purview of the Act. It certainly does not
- fall within its words.. We are confirmed in the conclusion at
‘which we bave arrived by the judgments in the case of Shdm

- Kuar v. Mohanunda® where the question was fully examined. . -

" The appointment of the minors’ mother as guardian of their
: persons has not been serlously ob_)ected to, and under Act VIII
- of 1890 we see no legal difficulty in making the appointment.
- Under ‘the repealed Acts the appointment of a guardian of the

B _person seems to have been dependent on, or ancillary to, the ap-

- pomtment of a guardian of the property. ~Under the present Act

a3 + +ho m
this is nob the case. That portion of the order appealed nga.nst

" will, therefore, stand affirmed, as' the circumstances of the case
, fully warrant the appomtment being made The parties to pay
~ their own costs throughout. ‘ o '

© Order varied.

@ See ante, p. 99, @ 1 L. R., 19 Calc,, 301,
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