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f;"Rs 5 000, the remand inquiry- could not possibly be conducted 184,
Cint “the  Second Class Subordinate Judge’s Court, and the.suit . Bt Smer

MAJIRAJBA S

'f._tﬂzwould have to be inquired into by the First Class Subordinate -~ ..
“Judge of Ahmedabad. An amendment, which transforms so g M%(?A\?“
“vadically: the nature of the claim, cannot be made under section 53,

SHANKAR. ..
and nertalnlv not in appeal. - Section 63 requires and permits

; amendment of the plaint before Judoment and not after The
_large powers conferred on appellate Courts by sectlou 582 dos
-,“;not authorize such a transformation of a smt in appeal.

~'We accordingly reverse the order of rema.nd and direct the
District Judge to dispose of the appeal on the evidence in respect
~of the issues decided by the Court of first instance. - The res-pond-"
_ents should pay the costs of this second appeal. |

Remcmd ordea rever. ml

APPELLATE CIVIL.

" Before Sir Charles Surgent, Kt., Chicf Justice, and My, Justic: Fulton.

ITMAHA'RA'J A’'DHIRA’] MAHA'RA’NA SHRI MA'N SINGJT (ORIGINAL
PLAINTIFF) APPELLANT, v, MEHTA HARIHARRA.’M NARHARRA'M
(ORIGINAL Derexpaxt), REspoNDENT,*

1804,
- April 5.

rP1 actwe—-Pf ocedur e—Clivil Proceclwre Code (Act XI V of 1882 ), Secs 2 and 136—-
Order dismissing o suit—Decree—Appeal. B

An order dismisqmg a suit under section 136 of the Civil Procedulé Code (Act .
XIV of 1882).is a decree under the deﬁmtxon contained in sectlon 2 of the Code, :
and as such is a.ppealable. S ‘ K ’

SECOND appeal from the deCISIOII of J. B: Alcock D1strlct
J udge of Surat.

The plamtﬁf sued to recover Rs. 4,521 due on a mortfrage
 The defendant denied the plaintiff’s claim.
- After issues had been framed the defendant put interrogatories
o the plaintiff on material points. The plaintiff evaded reply-
ing to them, and several adjournments took place to enable him
~ toreply. Finally the Judge dismissed the suit under section 136

“of the Civil Procedure Code (Act XIV of 1882), the plsuntlff not
havmd rephed to the defendant’s interrogatories. .

'# Second Appeal, No. 987 of 1892,



1804,

808

‘The plamtlﬁ appealed but the J udO*e held that the order of the':"'ﬁi

NMAHA ‘RA'TA’- Subordmate Judge was not appealable, and dlemlssed the appeal
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" The plaintiff preferred a second appeal. _
Kdlabhai Lallubhai,-for the appellant (plaintitf) : -—~We submlt

that the order of ﬂlqm'lqtm] nassed mnder section 136 Of the OlVll : _

LAY ViAW Ualala wa SSAIIADRCRL PORSTAL SRAIRALS Wb

- Procedure Code is appea,lable—Ra,mchandm v. Mddhav®, J. R.

Williams v. T. A. Brown®, Chunni Ldl v. Chimman Lal®, Lélla -
Dabee Pershad v. Santo Pershad(‘ﬂ and Prem Sulhv. Indro Nath®,

Chimanldl H. Setalvad for the respondent (defendant) —There_‘f"_;
was no adjudication, by the Court, on the plaintiff’s right to re- i

-cover the money, and there being no adjudication there was no

decree in the suib which could be appealed acramst—-ﬂucfs Y C’hm no
v. Budurmmmsa@ : . B

SARGENT C. J. ——The questmn in this case is, Whether the
order of the Subordinate Judge dismissing the plaintift’s smt
under section 136 of the Civil Procedure Code was appealable. - It &

has been contended for the respondeni; that such an order is not -

a decree under the definition” contained in section 2 of the Civil
Procedure Code, because it does not adjudicate on the “ merits of
the right claimed. In Zucky Ohurn v. Budurrunnissa® the Court.

“was ‘¢ disposed >’ to take that view of the section, but did not‘;_;:

decide it, being of opinion that in any case the appeal must be
dismissed on the merits. However, we think that, having refra,rdj;v
to the numerous authorities the other way, it is too late to 1e-
open the question, although had it been #es integra it must be -

“admitted  that there is force in the argument for the respondent
based on the words of the section and also on the czrcumstance ;31_-

of there being a special provision for an order rejectlnw the suit.
In, Rimchandra v. Madhav® the cases were reviewed, and, the -

" conclusion come to by Birdwood, J., that an order dismissing the?
‘appeal under section 556 was appealable.. In J. R. W’tllwms"wf

Tvas saraave RUWULIVAS

V. T. A. Brown® it was held by a Full Bench that the deﬁmtmn:ﬂ;;?
.of decree in section 2 shews that when the plocedme of the -
- Court finally disposes of the suit it is a decree.. In Lalla; Dabee{v_”f

® T. L, R., 16 Bom., 23, | @ 1.1, R, 10 Calc, 500..
® LTI.R,8AL, 108, © ® L L. R., 18 Cale., 420,
® LLR,7AL,19. . . & L LR, Cal, 62,
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Pe:slmd v. Santo Pershdd® and Prem Sukh . I nd'ro Nath@)
1t ‘was’ apparently assumed that an. appeal would lié against an
_"order made under section 136, We ought, therefore, we think,:
-1n this state of the authorities, to hold that an appeal does, Jie
" against the . ofder in question, and- must discharge the. order of.
that Court, and remand the appeal for decision accordmg to law,
- Costs to be costs in the cause..

SRR Orclev dzscharged

() 1. L. R,, 10 Cale., 505. . (") I L. R 18 Cale., 420, .

- APPELLATE CIVIL.

L e ——

FULL BENCH.
Beforé M. Justice Jardine, Mr, Justice Farran and My, Justice Rénade.

VIRUPAKSHA'PPA’ (or161SAL . OrpoNENT No. 1), APPELLANT,
v. NILGANGA'VA (ORIGINAL ApPLICANT), RESPONDENT.*

_Guardmn and Wards Act (VIII of 1890)—Minor—Minor co-parcener in &

joint Hindu family’ goperned by the Mttccl»sﬁam luw-—G’u<m dmnskzp-——-Hmdn
law ' : . I
ﬂ'nr]m' Act VIIT of 1890 a mmrdmn cannot he’ annmnfpr’f to Hm property of a

minor who is a member of a joint Hindu family: governed by the Mlt{),ksharm law,
and possessed of no separate property. A guardian of the person of such a minor
may be appointed under the Act. :

- Arppai from.the order of V(,ﬂka.ma.o R. Indmddr, Assistant

Judge of Bljapul m Apphcatxon ’\To. 30 of 1891 under Act VIII
-of 1890.. S S e

" The petztloner N 1loano'am a,pphed under Act VIII of 1890 for
a certificate of guardianship to the persons of her minor sons.

“She also prayed that a certificate of administration, in respect ‘of -

~-the ininors™property, be issued either to the Collector or to the
“.opponents Virupaksha and-Sidddppa, the former of ‘whom was

" ‘the step-brother and the latter the first cousin of her minor sons.
“She alleged.that the minors were entitled to property worth"
" Rs. 55,000 ; that the minors and the opponents were members:of.

a JOlnt Hmdu famﬂy ;' that the whole of the fa.mﬂy pmperty was:

o * Appeal, Ng 145 of 1893,
. B2008—2 ,

309
a 15;94;"

Maniriyi-
R ‘ngm!x.r
'MAmnmA .
. SHRL. -
MANSINGJI
@,
MEHTA
HARIEARRAM

" NARHARRAXM,

1894,
April 5.




