VOL XIX BOMBAY SERIES,
APPELLATE CIVIL

Before M, Justice Jardine and Mr. Justice Ranade
ZBA'I SHRI MAJIRA'JTBA - (ORIGINAL " DEFENDANT), APPELLLANT, X

' MAGANLA'L BHA ISHAVKAR AND ANOTHER: (ORIGINAL PLANTHFS),

Rnsr(mnnnrs. :

Civil. Procedure Code (Act XIV.of 188"), Seos, 53, 562 and aSQ—Remand_' f

Amcndmcnt of plaint in ap, ypeal— Appellate Court’s power to amend plauzt—-Smt

fm' rent conver I/yi mfn one nf‘ pwﬂmmﬂ_

WVhen a smt is oot dlspcsed of on a preliminary point, 1t is not competent toa

: T‘,,ourt'. of appeal under section 562 of the Code of Civil Procedure (Act XIV of
©~1882) to remand the case for a fresh trial. :

" The section, moreover, contemplates a remand back to the Court which: first dis-

it posed . of the suit, and to no other Court, .

- ‘An - amendment of a plaint, which materxally transforms ‘the nature of the claun, :

: - cannot be made under scction 53 of the Code, and certainly not in'appeal. Seetion 53,
- permits amendment of the plaint before judgment, and not after, The larger
" powers conferred on appellate Courts by scetion 582 do not authorize such a material
o transforma.tmn o a suit in appeal, -

APPEAL from an order of remand passed by G. MeCorkell
sttrlct Judge of Ahmedabad, in Appeal No. 134 of 1893,

o The pla,mtlﬁ's sued to’ recover Rs. 2,150 on account of arrears
- of rent, alleging that they had let the house in dispute to the

~_defendant at a mouthly rent of Rs. 50, and that she had passed
- to them a promissory note for Rs 800 for a portmn of the rent:' '

due.

belonged to her and not to the plaintiffs. | :
- The suit was filed in the Court of the Joint Subordinate J udge
“of the Second Class, who rmsed the following -(among’ other)
issues :— - - -t

(1) Are the piaintiﬁs owners of the house mentioned in the )

. plamt and have they let it to the defendant on the terms stated
therem T ‘

@) Is the promlssory note proved ?
(‘3) What amount are the plamtlﬁ's ent:tled to recover ? ?

.\‘

Appeal No. 1 of 189¢ from order,

The defendant denied both the Iettmd and the execuhon of ;
the promissory note, and pleaded that the house in dlspute
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" The Subordma,te J udO'e found that the plalntlﬂ's were not own-'_-_‘
ers of the house in sult, that. t.hey had not rented it to the.de~-
fendant and that the promissory note was not proved. : He,

- therefore, rejected the plaintiffs’ claim.

On appeal the District Judge was of opinion ’rhat in a rent.‘
suit like the present the question of ownership of the house in’ -

A dlspute could not be raised, and that only two issues could pro-*

I\ aa”

Pb'lly arise : (J.} as to wqummeﬁu, wud \&) as to thw amound duc ;!

He, thelefore, refused to hear the appellants on the questlon of .‘:

title and possessmn L . . PR
.. 'The appellants ther eupon apphed for leave toamend the plamt ;

" by .converting the suit into one for a declaration of their owner-
‘ship of the -house in- chspute, and ior possessmn, together W1th'3"_:
- arrear of rent due. DI :

“The-Distriet Judcre allowed this amendment cmd 1emanded’ifi
the case to the lower: Court for a fresh trial,

- Against this order of remand the defendant appealed to the,
H]Oh Court. ’

Ga’njmf Suddshiv Rdo for appellant ——The order of remand is-
opposed to the provisions of section 562 of the Code of Civil
Procedure (Act XIV of 1882). The Court of first instance did not;
dispose of the suit on a preliminary point. Evidence was taken.
and findings were recorded on all the issues involved in the case.;
The appellate Court was not, therefore, competent to reverse the:
decree and remand the case for a fresh decision. Nor had it the

~ power to allow an amendment of the plaint. Section 53 of the:

Code of L1v11 Procedure; as amended by Act VII of 1888, allows :

+ a plaint ‘to be amended 6efme judgment, and not -after. The
~ plaint cannot, therefore be.amended in appeal. The amendment
*in the present case is bad for another reason. It has. éhanc;e'd,,‘
~ the character of the suit alogether. Plamtlffs having failed fo

prove the lease. sued’ upon, cannot be allowed to fall back on thexrf

+ general . tltle—-La/rsltm'me v. Hari bin Rayi®; Rdmchandmf

Béapujiv. Visudev Morbhat® ; Gdor ishankdr v. Atmamm@) The

- amendment has further the eﬂ'ecb of oustmrr the 3ur13dmt1on of"?

(M 9 Bom, H. €. Rep., 1. ~ ®LL.R.,10Bom, 401. s
@ I L. R., 18 Bom., 611, .
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‘_«'ﬁthe SeCOnd Class Subordmate J udO’e Who or 10'1nally trled the case.’

,'_the First Class Subordinate Judge. That being so, the remand

~order in the present case can only be enforced by transferring the
~suit to another Court. This cannot be done under section 562 of _

the Code.  That section clearly cdntemplates a remand to the

A same Court which had originally demded the case.” The 1emand

“order is, therefore, illegal.

,Vfwcajz (with him Messrs. Guldbchand M . Damania ami
Kharsedji D. Shroff) for respondents:—The real point in the
present case is whether the amendment can be allowed.. Section
53 of the Code of Civil Procedure must be read with séction
582, The latter section confers on appellate Courts all the
powers exercised by Courts of original jurisdiction, including the

- power of amending plaints. The amendment in the present case
- does not alter the nature and character of the suit as originally
~framed. The main question at issue between the parties relates
"0 the bwnership of the house in suit. A distinct issue on this

- question was raised and decided by the first Court. The appel-
late Court was of opinion that this issue could not be properly
~dealt with in a mere rent suit. It, therefore, allowed the suitto’
be amended so as to enable the Court to decide the question of -
‘title in & satisfactory manner. The amendment was, the1efo1e, '

prope1 and even. necessary, to prevent a multlphmty of suits.
The amendment does not materially alter the nature of the suit.
“In suchcases regard is to be had “mnot to the mere wording of

the plamt but to the issue which was settled for trial, and to the

‘manner in which the case was treated by the lower Cou1ts’ ’
Rdjak Rup Singh v. Rdni Baisni®. ‘

“RA’NADE, J. :—The only pomﬁ of law mvolved n tlus case is,
‘Whether the lower appellate Court was right in rema.ndan' the
case back to the lower Court afte1 allowmo' pla,mtlﬁ to amend

* his plamt

The orlo'mal suit was blouo'ht by plamtlﬁ's \Ios 1 and 2 to

~ recover Rs, 2, 150 on account of the rent of a housg a]leged to

M L,R., 11 1. A, 149 at p, 155.

s

80,
"__."'l‘hp ‘honse in dispute is worth nearly Rs.'15,000. A ‘suit fo.re-
_cover-possession of such'a house must be hlought in the Comtof :

‘Riv Qur
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have: been leased by plalntlﬁ's to. defendant in May, ]888 Defend— 5

ant denied the alleged lease, ‘and. contended that she was. not-'g

plaintiffs’ tenant, but owner of the house. There was admlttedlyfg
no written Iease, and plamtlﬁ's relied chleﬁy on oral evidence, and "

~on a promissory note for a' portion of the rent claimed, Wthh;'

note. defendant contended. was a forcmrv

SAWVNy MM AVaAliTNLL Y Ra VA Uy

‘The issues laid down fo:; inquiry included one about the ‘owns"
ership of the house, On this issue, evidence was given, and:a:

~ finding recorded, although the Second Class Subordinate Judge -
‘remarked that this question could not be gone into in the present

case, and that the inquiry must be confined to the question :of

~ the alleged lease, and the arrears of rent claimed. He held that,
‘the alleged lease was not proved, and that the promissory note,.
on which plaintiffs relied, was not passed by the defendant - He

accordingly re;ected plamtlﬁ's claim.

In appeal the District Judge was of opinion that the zssue
about ownership ought not to have been laid down, and that thé :
Second Class Subordinate. Judge was right in conﬁnmv ‘the

_inquiry to the issues decided by him. At the same time, as the ;
dispute between the parties related chiefly to the questlon of”
ewnershlp, the District Judge permltted plalntlffs to amend the--

pmmn, f:laIl(.l lemduueu ldlt.‘r case Ud:bK. to DIlB lUW@l’ UOUI'U IOI‘ quel‘ ;

investigation and fresh decision. B
The' procedure adopted by the District J udge in thls case 18 }(

Tt nntiAn srveeaeard A e

cer mu‘u_’y‘ apen to the 00jeCuion urgea uy the d»ppeud,nu ’s ple&uer
If the District Judge was at one with the Court of first mstance, |

‘there was obvmus'ly no scope for aremand under section 366 a,nd k
he should have in appeal disposed of the case upon his apprecia~ -
) tion of the evuience on the narrower issues decided by the Second
'Cla,ss Subordinate Judge, and referred plaintiffs to a separate

suit on their general title, The suit wasnot disposed of ona pre-f
hmmary point, and there was thus no proper occasion for a remand

under sections 562, 564 and 078—ngammal v. Venkatammalm

Farzand Ali v. Yusuf AU®." Section 562, moreover contemplates
a 1emand back to the Court-which first disposed of the suit. In

thlS case, as the value of. the property in d1spute exceeds ;f

M I L. R GMad 239. ‘ (27 I.L R, 2A11 669.,

N .
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f;"Rs 5 000, the remand inquiry- could not possibly be conducted 184,
Cint “the  Second Class Subordinate Judge’s Court, and the.suit . Bt Smer
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'f._tﬂzwould have to be inquired into by the First Class Subordinate -~ ..
“Judge of Ahmedabad. An amendment, which transforms so g M%(?A\?“
“vadically: the nature of the claim, cannot be made under section 53,

SHANKAR. ..
and nertalnlv not in appeal. - Section 63 requires and permits

; amendment of the plaint before Judoment and not after The
_large powers conferred on appellate Courts by sectlou 582 dos
-,“;not authorize such a transformation of a smt in appeal.

~'We accordingly reverse the order of rema.nd and direct the
District Judge to dispose of the appeal on the evidence in respect
~of the issues decided by the Court of first instance. - The res-pond-"
_ents should pay the costs of this second appeal. |

Remcmd ordea rever. ml

APPELLATE CIVIL.

" Before Sir Charles Surgent, Kt., Chicf Justice, and My, Justic: Fulton.

ITMAHA'RA'J A’'DHIRA’] MAHA'RA’NA SHRI MA'N SINGJT (ORIGINAL
PLAINTIFF) APPELLANT, v, MEHTA HARIHARRA.’M NARHARRA'M
(ORIGINAL Derexpaxt), REspoNDENT,*

1804,
- April 5.

rP1 actwe—-Pf ocedur e—Clivil Proceclwre Code (Act XI V of 1882 ), Secs 2 and 136—-
Order dismissing o suit—Decree—Appeal. B

An order dismisqmg a suit under section 136 of the Civil Procedulé Code (Act .
XIV of 1882).is a decree under the deﬁmtxon contained in sectlon 2 of the Code, :
and as such is a.ppealable. S ‘ K ’

SECOND appeal from the deCISIOII of J. B: Alcock D1strlct
J udge of Surat.

The plamtﬁf sued to recover Rs. 4,521 due on a mortfrage
 The defendant denied the plaintiff’s claim.
- After issues had been framed the defendant put interrogatories
o the plaintiff on material points. The plaintiff evaded reply-
ing to them, and several adjournments took place to enable him
~ toreply. Finally the Judge dismissed the suit under section 136

“of the Civil Procedure Code (Act XIV of 1882), the plsuntlff not
havmd rephed to the defendant’s interrogatories. .

'# Second Appeal, No. 987 of 1892,



